
UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 

 
 
RAYMING CHANG, et al.,    
       
 Plaintiffs,   
       

v.      Civil No. 02-2010 (EGS/JMF) 
         
UNITED STATES OF AMERICA, et al.,  
       
 Defendants. 
 

REPORT AND RECOMMENDATION1  

                                                 

1 Citations within this Report and Recommendation will appear as follows: 
 

Testimony 
Testimony from the Special Master’s evidentiary hearings held on October 12-15, 2010, October 18, 2010, 
November 9-10, 2010, and December 14, 2010 will be cited as “([Witnesses Last Name] SM, [Date] [a.m. or p.m.], 
at [page number and line cite].)”  For example, a citation to Chief Charles Ramsey’s testimony from October 14, 
2010, will be cited as “(Ramsey SM, Oct. 14 a.m., at 42:21-25.)”  For those dates where the transcript numbering 
did not restart for the p.m. session (October 15, 2010, November 9, 2010, and December 14, 2010) a.m./p.m. 
distinction is not needed or utilized.  Testimony from the Special Master’s evidentiary hearings held on November 
8-9,  28-29, and December 18, 2012; January 3-4, 9, 11, March 18, and May 8, 2013, is cited as “([Witnesses Last 
Name] SM, [Date] at [page number and line cite].).”  For example, a citation to Officer Strader’s testimony from 
November 8, 2012, is cited as “(Strader SM, Nov. 8, at 42:21-25.).”   
 
Exhibits 
Exhibits offered by the Chang plaintiffs and admitted into the Special Master’s Record will be cited as “(Chang SM 
Ex. [no.].)”  Exhibits offered by the District and admitted into the record will be cited as “(District SM Ex. [no.].)”  
Exhibits otherwise designated by the Court will designated as “(SM Ex. [no.].)”  Exhibits offered by the Chang 
plaintiffs and admitted into the Special Master’s record during the 2012-2013 hearings are cited as “(Chang SM 
(2012) Ex. [no.].).”  Exhibits offered by the District and admitted into the Special Master’s record are cited as 
“(District SM (2012) Ex. [no.].).”  The parties restarted exhibit numbers for those materials used during the 2012-
2013 hearings.  
 
Hearing Transcripts 
Transcripts of hearings held before Judge Sullivan, which are not otherwise designated as an Exhibit, will be cited as 
“(Tr. of [date] Hearing at [page number].)” 
 
Pleadings and Orders 
Pleadings and orders entered on the Court’s docket in the Chang case, which are not otherwise marked as an Exhibit, 
will be cited as “([pleading caption] [# ] in Chang.)”  Pleadings and orders entered on the Court’s docket in Barham 
v. Ramsey, 02-2283 (EGS/JMF), which are not otherwise marked as an Exhibit, will be cited as “([pleading caption] 
[# ] in Barham.”)  
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On May 5, 2010, Judge Sullivan appointed the undersigned to serve as the Special Master 

in this case.  Specifically, Judge Sullivan directed that the undersigned “prepare and file a Report 

and Recommendation containing findings of fact and conclusions of law regarding the alleged 

destruction of . . . evidence regarding:  A. the International Monetary Fund (“IMF”) September 

27, 2002 JOCC Running Resume; B. the IMF September 27, 2002 Recordings of Radio Runs; 

and C. the IMF September 27, 2002 Video Recordings.” (Order Appointing Special Master 

[#645] in Chang at 2-3.)   

Although Judge Sullivan could not have anticipated with any precision what the evidence 

would show, Chang plaintiffs read his grant of authority broadly to include 1) the entry of 

judgment on one claim; 2) an award of sanctions for the District’s alleged failure to comply with 

its discovery obligations; 3) referral of District attorneys to the appropriate authorities for 

possible disciplinary actions; 4) referral of District attorneys to the United States Attorney for 

possible criminal prosecution on felony charges; and 5) reimbursement of plaintiffs’ attorney’s 

fees.  For its part, the District of Columbia does not challenge the plaintiffs’ reading of the grant 

of authority to the Special Master, but instead argues that plaintiffs are not entitled to the relief 

they seek.  Thus, the parties unfortunately assume that which is yet to be determined. 

As I am reluctant to speculate as to Judge Sullivan’s intentions, particularly when the 

sanctions sought are so severe, I will instead issue the following findings of fact but defer issuing 

conclusions of law until Judge Sullivan indicates the nature of the authority he wishes me to 

exercise, assuming he intends me to have additional responsibilities once he reviews my 

findings.  This course of action has the added benefit of allowing Judge Sullivan to predicate that 

determination on a detailed factual record, as least as I have found it to be. 
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FINDINGS OF FACT 

I. Introduction 

1. On Friday, September 27, 2002, approximately 3,000 to 5,000 people 

demonstrated in the District of Columbia to protest the policies of the World Bank, the IMF, and 

the United States government. Barham v. Ramsey, 338 F. Supp. 2d 48, 51 (D.D.C. 2004). 

2. Approximately 400 people, including the four Chang plaintiffs (RayMing Chang, 

Young Choi, Leanne Lee, and Chris Zarconi), were arrested at or near General John Pershing 

Park, located on Pennsylvania Avenue N.W. between 14th and 15th Streets N.W. in the District.  

Barham, 338 F. Supp. 2d at 51. 

3. The Chang plaintiffs filed their original complaint in this matter on October 15, 

2002. (Complaint for Damages and Injunctive and Declaratory Relief [#1] in Chang.)  The 

Chang plaintiffs filed an amended complaint on December 6, 2002. (First Amended Complaint 

for Damages and Injunctive and Declaratory Relief [#9] in Chang.)  The Chang plaintiffs filed a 

second amended complaint on September 25, 2003, which added Chief Charles Ramsey and 

Assistant Chief Peter Newsham, among others, as individual defendants. (Consolidated Second 

Amended Complaint for Damages and Injunctive and Declaratory Relief [#44] in Chang.)  The 

Chang plaintiffs filed a third amended complaint on July 19, 2005, which added individual police 

officers Michael Smith, Andre Harrison, and Bryan DiGirolamo as individual defendants. (Third 

Amended Complaint for Damages and Injunctive and Declaratory Relief [#153] in Chang.) 

II. Witnesses 

4. Douglas Jones was employed by the Metropolitan Police Department (“MPD”) 

between 1981 and 2010. (Jones SM, Oct. 12 a.m., at 10:23-11:08.)  Prior to retirement, Jones 

was a Sergeant with the Homeland Security Bureau, Intelligence Fusion Division of the MPD. 
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(Id. at 11:09-13.)  In September 2002, Jones was the “watch officer” in the Command 

Information Center (“CIC”) and served in that role during activations of the Joint Operations 

Command Center (“JOCC”). (Id. at 12:25-13:05.)  In September 2002, Jones worked the 

midnight shift, arriving at approximately 9:30 p.m. and leaving at 6:00 a.m. the next day. (Id. at 

22:25-23:07.)  Jones also served as an analyst for certain JOCC activations in 2002, and he was 

responsible for inputting information into the JOCC Running Resume. (Id. at 88:14-20.) 

5. Neil Trugman was employed by the MPD as a Law Enforcement Intelligence 

Coordinator between August 2000 and February 2004. (Trugman SM, Oct. 12 a.m. at 102:25-

103:06; Chang SM Ex. 9, ¶ 1.)  He previously served as a detective with the MPD. (Trugman 

SM, Oct. 12 a.m. at 102:14-18.)  In September 2002, Trugman was assigned to work with 

Stephen Gaffigan in the Office of Quality Assurance. (Id. at 104:02-14; Chang SM Ex. 9, ¶ 1.)  

Trugman’s responsibilities included “managing [] the Synchronized Operations Command 

Center” and “manag[ing] the command center during those special events and prepar[ing] the 

outside agencies who would have a seat in the room.” (Trugman SM, Oct. 12 a.m. at 103:07-24.)  

Gaffigan testified: “[T]he prime person that managed the operations of the JOCC was Mr. Neil 

Trugman.  He was there, assigned to the JOCC pretty much the whole time.” (Gaffigan SM, Oct. 

15, at 49:07-09.) 

6. George Crawford is a computer specialist for the Office of the Chief Information 

Officer of the District of Columbia. (Crawford SM, Oct. 12 p.m., at 15:10-14; see also Chang 

SM Ex. 11, ¶ 1.)   

7. James Crane is a Commander with the MPD and has been with the Department 

since 1988. (Crane SM, Oct. 12 p.m., at 78:06-10.)  Crane was assigned to the Communications 
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Division on September 2, 2002, and he served as the deputy director until June 2003 and then as 

the Director until September 2007. (Id. at 108:05-12.) 

8. Alfred John Broadbent, Sr. was an Assistant Chief of Police for the MPD until 

July 2004, when he retired. (Broadbent SM, Oct. 12 p.m., at 141:01-10.)  He was in command of 

the JOCC on September 27, 2002, including during the arrests in Pershing Park. (Id. at 141:18-

23; 145:09-12.)  

9. Marian Rai Howell was an executive assistant with the D.C. Department of 

Transportation, Infrastructure Project, and Management Administration. (Howell SM, Oct. 13 

a.m., at 5:16-18.)  Howell was a civilian employee of the MPD beginning in 1998. (Id. at 4:16-

5:14; 14:16-18.)  In 2002, Howell worked for Gaffigan and was the Program Manager for the 

Field Operations Support Division (otherwise known as the Office of Quality Assurance), which 

“was comprised of the Synchronized Operation Command Complex [(“SOCC”)], which at that 

time consisted of the JOCC and [Intelligence Operations Center].” (Id. at 6:01-21; 36:21-37:01.)  

Howell assumed Gaffigan’s responsibilities upon his departure from the MPD, and continued to 

do so for 14 months thereafter. (Id. at 13:25-14:22.)  

10. Giuseppi Crisafulli worked as a contractor/computer programmer for the MPD 

between approximately February 2001 and March 2005. (Crisafulli SM, Oct. 13 a.m., at 58:10-

24; 61: 8-10.)  Crisafulli has worked in the information technology field since at least 1994. (Id. 

at 59:07-17.) 

11. Cecilia Tilghman was an employee of the MPD between August 1999 and 

September 2008. (Tilghman SM, Oct. 13 a.m., at 136:22-24; 142:07-12.)  Between August 1999 

and March 2004, Tilghman served as Gaffigan’s staff assistant and was responsible for 
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maintaining Gaffigan’s calendar, and helping him with correspondence and memoranda. (Id. at 

135:24-136:24; 148:14-18.) 

12. James (Jim) Costas owns and runs Winbourne & Costas, a firm that provides 

various support services to law enforcement and public safety agencies. (Costas SM, Oct. 13 

p.m., at 5:11-21.)  Winbourne & Costas provided services to the MPD, including 1) designing 

the JOCC; and 2) facilitating the positioning and use of stationary cameras throughout the 

District. (Id. at 5:22-6:20; 9:14-17.)  Costas reported to Gaffigan in connection with his work for 

the MPD. (Id. at 25:19-21.)   

13. Peter Newsham is an Assistant Chief for the MPD. (Newsham SM, Oct. 13 p.m., 

at 100:07-09.)  On September 27, 2002, Newsham was an Assistant Chief and, for that specific 

day, was assigned responsibility for the quadrant of the city that included Pershing Park. (Id. at 

101:10-15.)  In September 2002, Newsham was in charge of the Office of Professional 

Responsibility, which included, as a sub-unit, the Internal Affairs Division (“IAD”) of the MPD. 

(Id. at 116:06-08; Newsham SM, Oct. 14 a.m., at 12:23-13:10.)  Newsham is also an attorney. 

(Newsham SM, Oct. 13 p.m., at 132:24-133:01.)  Newsham is named as an individual defendant 

in the Chang litigation, both in his personal and official capacity. (See [#153] in Chang.) 

14. Charles Ramsey was the Chief of Police for the MPD between April 1998 and 

December 2006. (Ramsey SM, Oct. 14 a.m., at 36:06-10.)  Ramsey is named as an individual 

defendant in the Chang litigation, both in his personal and former official capacity. (See [#153] 

in Chang.)  
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15. Terrence Ryan is the General Counsel for the MPD and has served in that role 

since September 1997.2 (Ryan SM, Oct. 14 p.m., at 4:15-17; 33:13-14.)  Ryan is a member of the 

D.C. Bar. (Ryan SM, Nov. 9, at 76:17-18.)  Ryan was on duty on September 27, 2002, and was 

consulted before the arrests in Pershing Park were made. (Id. at 5:13-23.)  

16. Ronald Harris is an attorney in the Office of the General Counsel (“OGC”) 

where he has worked since 1989, with a two year break in service in the late 1990s. (Harris SM, 

Oct. 14 p.m., at 77:09-15.)  Ryan has been Harris’ supervisor throughout Harris’ employment 

with the MPD. (Id. at 77:16-21.) 

17. Stephen Gaffigan was employed by the MPD between 1998 and 2004, and in 

September 2002, he served as the Senior Executive Director of the Office of Quality Assurance. 

(Gaffigan SM, Oct. 15, at 42:20-43:08.)  Gaffigan was the “highest-ranking civilian” in the 

MPD. (Crawford SM, Oct. 12 p.m., at 29:19-30:11.)  Gaffigan reported directly to Ramsey. 

(Gaffigan SM, Oct. 15, at 43:15-17.)  Gaffigan’s responsibilities included managing and 

overseeing the command center complex, which included the JOCC. (Id. at 43:09-22.)  On 

September 27, 2002, Gaffigan’s staff was “responsible for all the technology inside the 

command center, including the computer system, camera deployments and operations, and any 

other technology that’s related to the support and command center.” (Id. at 44:21-45:04.)   

18. Thomas Koger is an Assistant Attorney General for the OAG for the District and 

is assigned to the Civil Litigation Division. (Koger SM, Oct. 18 a.m., at 93:19-24.)  Koger 

represented the District, Michael Fitzgerald, Bryan DiGirolamo, Brian Jordan, Andre Harrison, 

and Michael Smith in the Chang litigation. (Id. at 93:25-94:08.)  Koger represented Ramsey and 

                                                 

2 As General Counsel for the MPD, Ryan falls under the authority of the Office of the Attorney General (“OAG”).  
Ryan, as well as his entire office, ultimately reports to the D.C. Attorney General as part of the Public Safety 
Division of the OAG. (See Anzallo SM, Jan. 3, at 233:20-234:2.)   
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Newsham in their official capacities and initially represented Ramsey in his personal capacity as 

well. (Id. at 94:03-13.)  After having worked in the Department of Justice, Koger re-joined the 

OAG on August 25, 2003, and was immediately assigned to the Chang litigation. (Id. at 100:22-

24; Koger SM, Oct. 18 p.m., at 38:18-23.)  Koger entered his appearance in the case on 

September 5, 2003. (Chang SM Ex. 59.)  Koger withdrew his appearance in the case on 

September 30, 2009. (Koger SM, Oct. 18 a.m. at 114:23-115:02.)  

19. Donald Yates is a retired Sergeant in the MPD. (Yates SM, Nov. 9, at 5:07-13.)  

In September 2002, Yates was assigned to the Electronic Surveillance Unit (“ESU”) within the 

MPD, and on September 27, 2002, he was detailed to the Intelligence Division “for the purpose 

of videotaping demonstrations.” (Id. at 6:02-10.) 

20. Denise Alexander is employed by the District as a dispatcher. (Alexander SM, 

Nov. 9, at 156:07-11.)  Prior to that, Alexander was employed as a training instructor for the 

MPD’s Office of Unified Communications. (Id. at 156:14-157:06.) 

21. Jorge Acevedo is a Detective with the Narcotics and Special Investigations 

Division of the MPD and is assigned to the ESU, as he was in September 2002. (Acevedo SM, 

Nov. 10 a.m., at 4:15-5:11.)  Acevedo has been with the MPD for 24 years and the ESU for the 

past 14 years. (Id. at 4:17-5:15.)   

22. Nathanial Britt is a Detective in the Financial Crimes Unit of the MPD. (Britt 

SM, Nov. 10 a.m., at 79:23-80:04.)  In September 2002, Britt was detailed to the ESU. (Id. at 

80:10-25; 91:21-92:02.) 

23. Margaret Nedelkoff (formerly Nedelkoff-Kellems) was the Deputy Mayor for 

Public Safety and Justice in the District between September 2000 and June 2004. (Nedelkoff SM, 

Nov. 10 p.m., at 53:01-13.)   
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24. Kimberley Thorpe is a supervisory information technology (“IT”) specialist with 

the D.C. Department of Human Resources. (Thorpe SM, Dec. 14, at 5:06-17.)  Between 1994 

and 2007, Thorpe served as a supervisory IT specialist for the MPD in its Chief Information 

Office. (Id. at 5:18-23; 34:17-19.)  While working for the MPD, Thorpe’s responsibilities 

included the supervision of email systems utilized by the MPD and the maintenance of software 

systems and hardware, such as computers. (Id. at 26:11-17.)  Thorpe was previously designated 

by the District as a Federal Rule of Civil Procedure 30(b)(6) witness regarding the District’s 

identification, isolation, preservation, and production of electronically stored information. (Id. at 

27:13-25.) 

25. John Strader is an Officer with the MPD and is currently assigned to the CIC, 

where he has worked since November 2002. (Strader SM, Nov. 8, at 5:13-15; 6:24-25; 9:12-17; 

10:16-18.)  Strader has been with the MPD for 18½ years. (Id. at 7:6-7.)  Prior to joining the 

MPD, Strader was in the United States Army. (Id. at 7:10-11.)  Strader’s responsibilities include 

monitoring radio calls and information provided to the CIC and then generating reports based on 

that information for the MPD’s use. (Id. at 5:22-6:9.)  

26. Marc Bynum is a systems administrator at NC4, which markets and services the 

E-Team software.3 (Bynum SM, Nov. 28, at 8:19-9:1, 9:6-8.)  Bynum has worked at NC4 since 

2005, and is based in Calhoun, Georgia. (Id. at 9:2-5.)  Bynum has been working with E-Team 

software since December 2004, and is trained in its technical aspects. (Id. at 9:22-10:5.) 

27. Eric Kant is an interoperability architect at NC4. (Kant SM, Nov. 28, at 118:21-

22, 119:6-7.)  As an interoperability architect, his responsibilities include handling projects that 

                                                 

3 NC4 is a private company that deals with situational awareness, as well as other products, in the public safety 
market. (Kant SM, Nov. 28, at 118:23-119:1.)  NC4 purchased the assets of a company called E Team in August 
2005, which included the E Team software. (Bynum SM, Nov. 28, at  9:13-16; Kant SM, Nov. 28, at 119:12-20.) 
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relate to the interoperability of systems, and strategic guidance. (Id. at 119:8-11.)  Prior to 

working for NC4, Kant worked for E-Team Inc.; he was reemployed by NC4 when that company 

acquired the assets of E-Team Inc. (Id. at 119:18-24.)  Kant was employed by E-Team in 

September 2002 and, as a subject matter expert, he helped customers implement the E-Team 

solution for their given operation. (Id. at 119:25-120:1, 120:17-22.)  

28. Teresa Quon is an attorney in the OGC for the MPD. (Quon SM, Nov. 28, at 

241:1-3.)  She is a member of the D.C. Bar. (Id. at 241:24-25.)  She has worked in her present 

job since January 2, 2007 (id. at 241:4-6), and since that time she has “assisted with, at times 

gathering the documents, trying to index them, trying to assist where [she] could, make tapes, et 

cetera” relating to the Chang litigation and the other “IMF cases and mass demonstration cases.” 

(Id. at 242:22-243:12.)   

29. Delroy Burton is a Sergeant with the MPD and has been an MPD police officer 

for 18 years, as of the time of his testimony. (Burton SM, Nov. 29, at 9:13-23.)  He holds an 

elected position as Executive Steward for the Fraternal Order of Police (“FOP”), MPD Labor 

Committee. (Id. at 9:24-10:12.)  In 2011, FOP Chairman Kristopher Baumann asked Burton to 

act as Strader’s union representative during a scheduled meeting with the MPD OGC. (Id. at 

11:16-12:1.) 

30. Monique Pressley is a former Assistant Attorney General with the OAG for the 

District. (Pressley SM, Dec. 18, at 9:18-22.)  Pressley worked for the OAG from 2000 or 2001 

until May 2005 as a trial attorney, then as an Assistant Corporation Counsel, and then an 

Assistant Attorney General. (Id. at 9:23-10:3.)  She returned to the OAG in 2009 as a Senior 

Assistant Attorney General. (Id. at 10:3-4.)  When she returned to the OAG in 2009, she was 

designated lead counsel to the Chang and Barham litigations, and was responsible for defending 
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the District and certain individually-named District defendants. (Id. at 12:2-10, 12:22-13:1.)  

Pressley is a member of the D.C. Bar. (Pressley SM, Dec. 18, at 6:3-5.) 

31. Jeffrey Herold is a Captain with the MPD. (Herold SM, Jan. 3, at 180:5-9.)  

Since April 2010, Herold has been the executive officer for the Second District. (Id. at 180:10-

15.)  He has been a police officer with the MPD for almost 24 years as of the time of his 

testimony, and he will retire in May 2014. (Id. at 180:24-181:5.)   

32. Michael Anzallo is the Assistant Chief of Police for the MPD. (Anzallo SM, Jan. 

3, at 216:19-20.)  He is currently in charge of the Internal Affairs Bureau, and has had this 

position for approximately four years, as of the time of his testimony. (Id. at 216:21-217:1.)  

Before he joined the Internal Affairs Bureau, he was the commander of the criminal 

investigations division, a position he held for five years. (Id. at 217:13-19.) 

33. Shana Frost is a trial attorney in the OAG. (Frost SM, Jan. 9 p.m., at 32:20-23.)  

She is assigned to the General Litigation Section II, but also is assigned to cases within the 

Equity Section (the Chang litigation is assigned to the Equity Section) of the OAG. (Id. at 35:10-

36:4.)  She was assigned to the Chang litigation “a couple of months” after Koger withdrew his 

appearance. (Id. at 36:16-25.)   

34. Cathy Lanier is the Chief of Police for the MPD of Washington, D.C. (Lanier 

SM, Mar. 19, at 4:5-8.)  She has been the Chief of Police since 2007. (Id. at 5:10-11.) 

35. Irvin Nathan is the Attorney General of the District of Columbia. (Nathan SM, 

May 8, at 5:7-10.)  Nathan has been the Attorney General since January 2011. (Id. at 5:11-13.) 
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III. Background 

 A. MPD Command Centers 

36. The SOCC encompasses the CIC, the IOC, and the JOCC. (Jones SM, Oct. 12 

a.m., at 29:04-09; see also Trugman SM, Oct. 12 a.m. at 105:06-11.) 

37.  The CIC is a “room” on the “fifth floor of the Metropolitan Police headquarters” 

that contains “22 computers” and serves as a “24 hour a day, 7 day a week, watch and warning 

center” for the MPD, which is “activated daily without reference to demonstrations or anything 

else.” (Jones SM, Oct. 12 a.m., at 13:12-14:07.)  Despite their differences, the terms “SOCC” 

and “CIC” have been used interchangeably at times by various members of the MPD. (Jones SM, 

Oct. 12 a.m., at 38:05-10.)   

38. The IOC, which is “physically located away from the CIC and [the JOCC],” was 

designed to coordinate intelligence personnel (including undercover personnel) in the field, 

monitor intelligence personnel operations, and maintain its own running resume. (Jones SM, Oct. 

12 a.m., at 45:11-22.)   

39. The JOCC is a sub-unit of the SOCC. (Jones SM, Oct. 12 a.m., at 38:15-18.)  It is 

“a rectangular room with a video wall, approximately 22 4x4 foot video cubes[,] and 

approximately 34 workstations.” (Jones SM, Oct. 12 a.m., at 15:21-16:04; 39:12-17.)  The JOCC 

is “activated [during] either an emergency situation or a planned event in the city requiring the 

coordination between agencies.” (Id. at 15:21-16:04.)  The JOCC video screens can display fixed 

camera feeds, news feeds, and information being displayed on some of the workstation 

computers, including the JOCC Running Resume. (Id. at 39:02-11.)  

40. The JOCC is located across the hall from the CIC. (Jones SM, Oct. 12 a.m., at 

13:16-14:07.)  For a specific event, numerous agencies may be working in the JOCC, such as the 
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U.S. Capitol Police, the U.S. Park Police, the Washington Metropolitan Area Transit Authority 

Police, the Federal Emergency Management Agency, the Federal Bureau of Investigation, the 

Secret Service, and the Bureau of Alcohol, Tobacco, Firearms, and Explosives. (Id. at 16:05-18.) 

41. Prior to September 27, 2002, the JOCC may have been activated on at least four 

occasions: 1) September 11, 2001; 2) the State of the Union Address; 3) the April 2002 

Demonstrations; and 4) a Right to Life Demonstration. (Jones SM, Oct. 12 a.m., at 92:22-93:18.)  

B. Computer Systems in Use at the JOCC  

 1. Relationship Between GroupSystems and the E-Team System 

42. In September 2002, two systems were used at the JOCC:  1) GroupSystems; and 

2) E-Team System. (Crisafulli SM, Oct. 13 a.m., at 63:07-13; 73:20-23.) 

43.  Each system had independent sources of data such that data placed on one system 

was not necessarily placed on the other. (Crawford SM, Oct. 12 p.m., at 18:20-24.)  In other 

words, each system had its own operator, who sat at his or her own terminal inputting 

information into that system. (Id. at 42:07-23.) 

44. The MPD had a “50-use concurrent user license for GroupSystems,” meaning that 

up to 50 users could be logged into the systems at one time. (Jones SM, Oct. 12 a.m., at 86:09-

22.) 

2. The E-Team System 

 a. General Design 

45. The E-Team system is a web-based system that tracks and manages incidents, 

events, and resource requests. (Bynum SM, Nov. 28, at 10:6-10, 10:23-24.)  In order to gain 

access to the E-Team software, a user needs a login and password. (Id. at 10:25-11:3.)  

Depending on how much control the E-Team client wants over the process, either E-Team can 

Case 1:02-cv-02010-EGS-JMF   Document 982   Filed 12/16/13   Page 13 of 157



14 

manage the distribution of logins and passwords, or the client can manage the process itself. (Id. 

at 11:8-14.)  Clients often have users share logins and passwords, and the software was built to 

allow such sharing to occur. (Kant SM, Nov. 28, at 175:13-15, 176:14-17.) 

46. After logging on to the E-Team system, users are prompted to enter their “profile” 

information, which includes their name, organization or agency, phone number, and position 

they are filling. (Bynum SM, Nov. 28, at 11:15-20; Kant SM, Nov. 28, at 153:11-19.)  The 

entering of this profile information is not a verified process; a user can put in any information he 

or she wants. (Bynum SM, Nov. 28, at 12:5-8, 13:16-20; Kant SM, Nov. 28, at 177:22-25.)  For 

example, the Chief of Police could access the system with a login and password provided to her, 

but enter someone else’s name and other identifying information in the profile section. (Bynum 

SM, Nov. 28, at 12:9-12.)  Each time a person logs on to the E-Team system, he can enter 

different profile information. (Id. at 13:10-15.) 

47. Once a user has logged on to the system and completed the profile section, he can 

then input information and data related to an event or incident that is occurring. (Id. at 12:13-17.)  

The E-Team system maintains the information entered in chronological order and maintains what 

is called a running history file. (Id. at 13:21-14:3.)  The running history file logs any time an 

entry is made on the system or a change is made to a preexisting entry. (Id. at 14:1-9.) 

48. The E-Team system automatically populates information regarding who entered 

or edited data based on the name a user enters in the profile screen. (Id. at 48:9-19.)  If a user 

logs on with his own user name and password, but enters someone else’s name in the profile, the 

history file report will show that the document was added by, edited by, or deleted by the name 

entered in the profile. (Id. at 49:11-50:7.) 

b. Operation of “Delete” Function 
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49. Some users have what are called “delete rights.” (Id. at 14:16-18.)  Having delete 

rights means that the user “can remove an incident from . . . the active view of E Team.” (Id. at 

14:25-15:2.)  Typically, it is the client who decides who is given delete rights. (Id. at 14:19-24; 

Kant SM, Nov. 28, at 183:2-4.) 

50. According to Kant, only administrators and above (i.e., those who were 

administering the quality of data inside the application), had delete rights. (Kant SM, Nov. 28, at 

128:7-21.)  Kant testified that besides himself, Charlie O’Connell, and John Hughes (NC4 

employees), Officer Stephen Bias and “possibly” Trugman were also administrators with delete 

rights. (Id. at 129:2-10.)  Kant testified that he thought that Bias had delete rights because he was 

helping to deploy the system at the time and was “sort of the first user on the system or being 

what we term maybe a super user.” (Id. at 129:15-19.)  Kant testified that he thought that 

Trugman had delete rights because “he was running the operation and had access to the Sys. 

Admin. Accounts.” (Id. at 184:1-4.) 

51. When a user with delete rights is viewing an event or incident in E-Team, there is 

a button at the top that says “delete.” (Bynum SM, Nov. 28, at 15:3-24, 16:4-10.)  The delete 

button relates to the data or record the user is currently working on. (Id. at 16:20-23.)  According 

to Bynum, there is also a “cancel” button and a “submit” button at the top of the screen. (Id. at 

16:11-13.)  Instead of selecting the delete button, a user could choose to close out the event or 

incident. (Kant SM, Nov. 28, at 178:24-179:1.) 

52. Once someone selects the delete button, a screen pops up telling the user that the 

document has been deleted. (Bynum SM, Nov. 28, at 17:2-8.)  Kant testified: 

A little pop-up box comes up on the middle of the screen and says, 
are you sure you want to delete and click okay or cancel, I believe 
are the two buttons.  And if you say okay, then the record is 
marked as deleted and drops off of your primary screens. 
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(Kant SM, Nov. 28, at 138:11-15.) 

53. No alert is sent when a user selects the delete button. (Bynum SM, Nov. 28, at 

17:14-18:1; Kant SM, Nov. 28, at 189:4-15.) 

54. When a user selects the delete button, the data is not permanently destroyed. 

(Bynum SM, Nov. 28, 25:11-15.)  Rather, if a user pushes the delete button, the data is removed 

from the user’s primary screen and moved to another part of the server’s memory. (Kant SM, 

Nov. 28, at 137:4-5; Bynum SM, Nov. 28, at 25:22-26:10.) 

55. While selecting the delete button does not permanently destroy the data, after a 

user pushes the delete button, the data would appear deleted to a casual user. (Bynum SM, Nov. 

28, at 27:14-16.) 

56. According to Bynum, any casual user with a basic operational understanding of 

E-Team could have deleted the data by simply selecting the delete button. (Id. at 32:13-21.)  

Deleting an entire event would take “just a few minutes.” (Id. at 32:22-25.) 

57. Bynum testified that users do not typically delete whole events unintentionally 

“but it does happen,” and that they do not typically use the delete button to make room for new 

active events. (Id. at 33:21-23, 80:17-21.) 

58. While NC4 employees can delete data from the E-Team system, they do not 

delete data, incidents, or events without being specifically instructed to do so by the client. (Id. at 

61:24-62:4.)  Kant testified:  

Q (by Mr. Meitl): So, would E Team in 2002, 2003 delete an event 
or an incident without the instructions of the client? 
 
A: No. 
 

*** 
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Q: So, it was a significant enough event though that you needed 
specific instruction from the client to perform that action? 
 
A: We wouldn’t perform any action on the system without 
instruction from the client.  It’s their operation.  It’s their system.  
We’re there in a support capacity to help them out, but we would 
never take action on our own.   
 

(Kant SM, Nov. 28, at 185:24-186:1, 186:9-15.) 

  c. Back-End Operation 

59. The E-Team data was stored on a Lotus Domino server on a Windows machine 

located at MPD. (Kant SM, Nov. 28, at 203:24-204:10.)  As explained by Kant, “[a] web 

application has a server that’s serving up information, and you’re using a browser locally to 

access that information.” (Id. at 204:14-16.) The server is generally referred to as the “back end.” 

(Id. at 204:11-13.) 

60. If a user had the technological know-how, the E-Team data could be accessed 

through the Lotus Domino server without having to open the E-Team software. (Bynum SM, 

Nov. 28, at 44:22-45:2; Kant SM, Nov. 28, at 206:17-24.)  Accessing the E-Team data in this 

way would not be recorded in the E-Team system. (Kant SM, Nov. 28, at 206:25-207:2.) 

61. If a user accessed the data through this kind of “back-end,” he could delete the 

data. (Bynum SM, Nov. 28, at 45:3-6; Kant SM, Nov. 28, at 207:3-8.)  If this happened, NC4 

would not be able to tell that a deletion had actually occurred. (Bynum SM, Nov. 28, at 45:7-11; 

Kant SM, Nov. 28, at 209:11-13.)  NC4 would also be unable to restore any data deleted through 

the back-end. (Bynum SM, Nov. 28, at 45:12-14; Kant SM, Nov. 28, at 209:14-16.) 

62. A user could access data through the Lotus Domino server and delete it. (Bynum 

SM, Nov. 28, at 45:15-17 (stating that it’s a fair statement to say that “we don’t know, sitting 
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here today, if any information was deleted in that fashion.”); Kant SM, Nov. 28, at 209:17-19 

(stating that it’s “possible but unlikely” that E-Team data was deleted through the back end.).) 

d. Specific Characteristics of MPD’s E-Team System 

63. In order to gain access to the E-Team system, an MPD user needed a user name 

and password. (Id. at 10:25-11:3.)  Bynum is “not aware of the procedure that was used to 

manage [the distribution of user names and passwords for the MPD].” (Id. at 11:4-7.) 

64. One of the purposes of this identification was to differentiate between, and have 

contact information for, the various users who were entering information. (Id. at 176:18-177:5.)  

There is no way to verify that a person entered the correct profile information for that particular 

user. (Id. at 177:22-25; Bynum SM, Nov. 28, at 12:5-8, 13:16-20.) 

65. Within the E-Team system utilized by the MPD, there were various categories of 

occurrences:  1) events; 2) incidents; and 3) situations. (Bynum SM, Nov. 28, at 28:22-25.)  An 

event is “an overall umbrella [term] for many incidents or other actions that could be taken 

during an event, like resource requests, agency situation summaries, jurisdictional situation 

summaries, incidents.” (Id. at 27:17-28:1.)  An incident is “any situational information that needs 

to be observed or needs to be brought to the attention of the managers.” (Id. at 28:2-12.)  Finally, 

a situation is the term given to all the occurrences that happened within an incident. (Id. at 28:15-

21.) 

66. During the September 2002 IMF Event, MPD employees received “just in time 

training,” meaning that as an operator showed up to fill his position, and if he hadn’t used or 

been trained in E-Team before, he would get his user name, password, and on-the-job training. 

(Kant SM, Nov. 28, at 125:6-18.)  The training included how to find the application on the 

computer, how to log in, how to fill out the profile section, and how to enter and retrieve 
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information. (Id. at 127:2-10.)  Users were not trained on what the delete function of the system 

was and how it worked. (Id. at 128:2-5.) 

67. Data related to the September 2002 IMF Event, that was entered on the MPD’s E-

Team system, was stored on the Lotus Domino server in an archived sub-directory. (Bynum SM, 

Nov. 28, at 44:2-21.)  In order to access the MPD data on the E-Team server, an administrator 

password had to be entered into the physical server and then another administrator password had 

to be entered to get into Lotus Domino. (Id. at 86:9-15.)   

68. On May 3, 2011, Crawford had the administrator password for the physical 

server, and Bynum had the administrator password for Lotus Domino. (Id. at 86:16-23.)  

According to Bynum, Bias also had the administrator password for Lotus Domino in May 2011. 

(Id. at 86:24-87:5.)  Bynum also testified that, in 2002, someone else at NC4 would have had the 

Lotus Domino password, and if someone from MPD requested that password, NC4 would likely 

have provided it to that individual. (Id. at 113:2-7.) 

69. According to Bynum, the fact that the District did not renew its contract with NC4 

may not have had an impact on the District’s ability to access the data stored on the servers 

located at the MPD.  If the District owned the data and had its own passwords, then it could have 

accessed the data at any time. (Id. at 115:23-116:7.) 

IV. The IMF September 27, 2002 JOCC Running Resume 

 A. The JOCC Running Resume Generally  

  1. Creation of the JOCC Running Resume 

70. Pieces of information are entered and saved into either (or both) the 

GroupSystems or E-Team software throughout the day. (Crawford SM, Oct. 12 p.m., at 49:03-

09.)  At the end of the day or event, a report is run that compiles all of these different pieces of 

Case 1:02-cv-02010-EGS-JMF   Document 982   Filed 12/16/13   Page 19 of 157



20 

information into a chronological timeline, which is then saved as a Microsoft Word document 

known as the JOCC Running Resume. (Crawford SM, Oct. 12 p.m., at 48:10-17; 49:10-15; 

Thorpe SM, Dec. 14, at 8:10-21.) 

71. A JOCC Running Resume is created every time the JOCC is activated for a mass 

demonstration event. (Howell SM, Oct. 13 a.m., at 37:02-06.) 

72. Harris testified that, in April 2000, the MPD utilized a system to generate a JOCC 

Running Resume. (Harris SM, Oct. 14 p.m., at 81:12-83:25.)  Harris also said that he had seen a 

completed JOCC Running Resume relating to events that occurred prior to September 2002 and 

that he had produced JOCC Running Resumes in other cases. (Id.)  

73. Information cannot be entered into the GroupSystems or E-Team software from 

the field.  Instead, information from the field is relayed to analysts, who are police officers, who 

then input information into the systems. (Jones SM, Oct. 12 a.m., at 18:03-20.)  Jones testified:  

“[The data entry officers are] actually listening to the radio . . . If we have video cameras and 

we’re capable of streaming them in, we’d have them on.  We’d be listening to, of course, the 

dispatcher, because there are multiple zones that listen too.” (Jones SM, Oct. 12 a.m., at 19:03-

11.)  The JOCC Running Resume is constantly being modified as the day progresses. (Jones SM, 

Oct. 12 a.m., at 20:07-10.)  The system was programmed to save information until that 

information was “purged” from the system. (Jones SM, Oct. 12 a.m., at 20:11-18.) 

74. Members of the MPD had primary responsibility for inputting information into 

GroupSystems or E-Team, although personnel from other law enforcement agencies, if present in 

the JOCC, could also input information into the systems. (Gaffigan SM, Oct. 15, at 46:25-47:08.)  

Gaffigan testified that that, when information was inputted into the systems, it was automatically 
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saved. (Gaffigan SM, Oct. 15, at 78:24-79:08.)  Gaffigan testified further that the system 

displayed information chronologically. (Gaffigan SM, Oct. 15, at 80:04-11.) 

75. According to Howell, Jones “pretty much oversaw the inputting of [information 

into the GroupSystems or E-Team systems]; however, there were a number of sworn police 

personnel that comprised the staffing of that unit, and each one was tasked with entering 

particular information.” (Howell SM, Oct. 13 a.m., at 7:20-8:05.) 

76. At the conclusion of an event, Jones would save an electronic copy of the JOCC 

Running Resume “to an electronic file on the CIC network,” which was maintained on a server 

separate and apart from the server on which the Running Resume software ran and on which the 

information inputted into the systems was saved. (Jones SM, Oct. 12 a.m., at 22:08-20.) 

77. Gaffigan explained that when an operation or event was over, one of the last 

entries into the JOCC Running Resume was an entry noting that the operation had ended. 

(Gaffigan SM, Oct. 15, at 81:05-12.)  Gaffigan added that an electronic version of the JOCC 

Running Resume “would remain available to those who had authorization to access it.” (Id.) 

78. Broadbent’s standard practice was to review a prior day’s JOCC Running Resume 

when he came on duty as the individual in charge of the JOCC. (Chang Ex. 1 at 8.) 

79. The “JOCC Operations Command Center Activation Procedures” manual, which 

was created by the MPD, states that the “JOCC Assistant Commander” is responsible for 

monitoring the [JOCC] Running Resume and informing the JOCC Commander of decisions 

needed and actions taken. (Chang SM Ex. 4 at 1106.)  The “Executive Aide” is responsible for 

“constantly reviewing[ing] Group System Running Resume” and documenting decisions or other 

command desk actions in the JOCC Running Resume. (Chang SM Ex. 4 at 1107.)  The “Floor 
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Manager,” which was Trugman, is responsible for “ensur[ing the] 24 Hour JOCC report is 

completed and distributed.” (Trugman SM, Oct. 12 p.m. at 4:21-5:24; Chang SM Ex. 4 at 1116.) 

80. According to the Sporkin Report,4 Gaffigan confirmed that the “24 Hour JOCC 

Report” is another name for the JOCC Running Resume. (Chang SM Ex. 1 at 10.)  In his 

testimony before the Special Master, however, Gaffigan stated that he “misspoke if [he] said 

that.”  (Gaffigan SM, Oct. 15, at 99:23-100:06.) 

2. Purpose of the JOCC Running Resume 

81. The JOCC Running Resume software can record “all the transactions that [take] 

place during the operation of [an] event[].” (Gaffigan SM, Oct. 15, at 45:11-23.)  The JOCC 

Running Resume is “the actual transcript of the actual events taking place during the course of 

the operation,” and is generated “during the course of [an] event, [with] data [being] entered into 

it routinely.” (Id. at 77:23-78:12.) 

82. JOCC Running Resumes typically contain a synopsis of the information that was 

collected throughout an event, to include information about the movements of protestors, the 

movements of Civil Disturbance Unit (“CDU”) platoons, the presence of command officials at 

different sites, the presence of the Chief of Police at different sites, and information about any 

decisions that were made to conduct a mass arrest. (Howell SM, Oct. 13 a.m., at 40:05-41:03.) 

83. JOCC Running Resumes can also include any other information that is deemed 

significant, such as information related to manpower, reports from CDU, reports from platoon 

leaders, and commands from high-ranking officers. (Jones SM, Oct. 12 a.m., at 47:01-48:17.) 

                                                 

4 In August 2009, Nickles asked former United States District Court Judge Stanley Sporkin to independently review 
the discovery problems at issue in the Chang case, as well as the “allegations concerning destruction of evidence.” 
(Notice of Filing of Declaration of Peter J. Nickles [490-2] in Chang at ¶ 8.)  In December 2009, Judge Sporkin 
completed his investigation and submitted a “Report of Stanley Sporkin on Certain Discovery Issues Emanating 
From Litigation Arising Out of the Pershing Park Incident of September 27, 2002.”  The report was Chang Exhibit 1 
in the Special Master hearings and is referenced occasionally in these findings.  
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84. When asked whether an order to arrest a mass of people would be recorded in the 

JOCC Running Resume, Gaffigan replied:  “I would assume that would have been entered.  I 

mean, I have no – that’s up to Chief Broadbent and people in the command center, but I’m sure 

that was the purpose of the resume, [] to record decisions like that.” (Gaffigan SM, Oct. 15, at 

88:24-89:07.) 

85. Ramsey stated:  “The fact that arrests were made at a location would be reflected 

[in the JOCC Running Resume].  I don’t know whether or not the name of the specific individual 

who gave the initial direction to arrest would be on there or not.  It would be if that was provided 

to the JOCC.” (Id. at 91:18-92:02.)  Ramsey further explained that “any relevant information . . . 

would be communicated to the Joint Operations Command Center at some point.” (Id. at 92:04-

11.)  According to Ramsey, this included orders given over cell phones. (Ramsey SM, Oct. 14 

a.m., at 92:04-93:16.) 

3. Printing and Distribution of the JOCC Running Resume 

86. At the beginning of each day in which a JOCC Running Resume was to be 

utilized, Jones would create a new electronic template of the JOCC Running Resume and give 

the relevant users access to it. (Jones SM, Oct. 12 a.m., at 52:12-23.) 

87. “Higher level users” of the Running Resume software were able to export the 

information into a Word document, where it could be formatted. (Jones SM, Oct. 12 a.m., at 

18:21-19:02.) 

88. Jones’ practice was to save an electronic copy of the JOCC Running Resume at 

the end of each event. (Jones SM, Oct. 12 a.m., at 96:20-25.) 

89. The systems within the JOCC are capable of printing hard-copies of the JOCC 

Running Resume. (Gaffigan SM, Oct. 15, at 51:02-06.) 
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90. At the end of an event, Jones “would print out the running resume and provide it 

to Director Gaffigan . . . who was in charge of the Synchronized Operations Command 

Complex.” (Jones SM, Oct. 12 a.m., at 13:08-11.)  Gaffigan would then distribute the copies to 

the command staff, which included the Executive Assistant Chief of Police and the Office of the 

Chief of Police. (Id. at 53:03-05; 53:17-54:06; 73:23-74:04.) 

91. Crisafulli was “positive” that he had seen Jones print out a running resume from 

one of the events that occurred over the four years (2001-2005) that they worked together. 

(Crisafulli SM, Oct. 13 a.m., at 68:22-69:02.) 

92. Jones told Crawford that it was standard practice to print out hard-copies of the 

JOCC Running Resume and provide them to Gaffigan. (Crawford SM, Oct. 12 p.m., at 20:23-

21:07.) 

93. Jones told Harris that it was his “normal procedure” to make 12 hard-copies of the 

JOCC Running Resume and provide them to Gaffigan, who would then distribute them to the 

relevant MPD officials. (Harris SM, Oct. 14 p.m., at 89:24-90:07.) 

94. Howell, Jones’ supervisor in September 2002, testified that the printing of the 

JOCC Running Resume was MPD policy and “was part of [Jones’] job responsibility.” (Howell 

SM, Oct. 13 a.m., at 8:14-19; 37:02-13.)  According to Howell, “[o]nce that resume information 

was captured in the system, the information would be printed out, and it would be distributed to 

the MPD officials, senior officials.” (Howell SM, Oct. 13 a.m., at 8:20-9:01.)   

95. During the time that Howell was acting director of the Office of Quality 

Assurance (2004-2006), she received hard copies of the JOCC Running Resume created during 

JOCC activations and ensured that those copies were delivered to senior officials within the 
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MPD, including Ramsey, Newsham, Fitzgerald, and Jordan. (Howell SM, Oct. 13 a.m., at 37:21-

39:02.) 

96. Both Howell and Gaffigan had a policy of maintaining a copy of the JOCC 

Running Resume for any event in which the JOCC was activated in the Office of Quality 

Assurance. (Howell SM, Oct. 13 a.m., at 39:03-09.) 

97. Although Howell testified that she did not recall whether she was given a hard 

copy of the JOCC Running Resume for September 27, 2002, she previously stated during her 

deposition that she was “fairly certain” that there was a hard copy of the JOCC Running Resume 

for September 27, 2002. (Howell SM, Oct. 13 a.m., at 11:01-07; 56:16-25.) 

98. Gaffigan testified that, in his estimation, a hard-copy of the JOCC Running 

Resume for September 27, 2002 would have been “quite extensive” and could have been 

between 80-200 pages in length.” (Gaffigan SM, Oct. 15, at 108:12-23.)  Jones estimated that the 

size of the September 27, 2002 JOCC Running Resume, when printed, was “maybe a quarter -- 

like a quarter inch, something like that.” (Jones SM, Oct. 12 a.m., at 98:05-11.)  

99. Jones had the capability to send the JOCC Running Resume in data format to 

other people by email. (Jones SM, Oct. 12 a.m., at 26:01-03; 58:25-59:08.)  Thorpe said he 

thought that a JOCC Running Resume could be emailed if it was within the size requirement 

allowed by the system. (Thorpe SM, Dec. 14, at 32:01-04.)   

100. In an October 19, 2007 deposition, Broadbent testified that if hard copies of the 

JOCC Running Resume had been created, his office would have received a copy, although he 

didn’t remember reading them. (Chang SM Ex. 27 at 41-42.)  According to the Sporkin Report, 

Broadbent stated that he “‘wouldn’t be surprised if a copy was given to everyone’ (i.e., every 

representative in the JOCC).” (Chang SM Ex. 1 at 8.) 
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B. The September 27, 2002 JOCC Running Resume 

101. According to Crawford, both the GroupSystems and E-Team software 

applications were running on computers in the JOCC in September 2002. (Crawford SM, Oct. 12 

p.m., at 17:06-18:01.)  Crawford believes GroupSystems was the primary system and E-Team 

served in a backup or secondary capacity. (Id. at 18:06-19.)   

102. Jones testified:  “E-Teams was probably functioning [on September 27, 2002], but 

as far as was it operational, no.  A large part because it had to be customized for use by MPD.  It 

was not designed as a law enforcement-type system.  It was an emergency management system.” 

(Jones SM, Oct. 12 a.m., at 84:25-85:05.) 

103. According to Jones, the MPD did not start using the E-Team system on an official 

basis until December 2003. (Chang SM (2012) Ex. 28.) 

104. Trugman testified:  “I am not sure if, in fact, we were using [the E-Team] system 

[in September 2002].  There’s a good chance we may have because it may have been the first 

time we were using it.” (Trugman SM, Oct. 12 a.m. at 106:10-23.) 

105. While Jones thinks that it was possible that the JOCC Running Resume for 

September 27, 2002 was overwritten on the GroupSystems server during the course of the sniper 

events,5 there was “not a chance” that the Running Resume would have been overwritten on the 

CIC server. (Jones SM, Oct. 12 a.m., at 100:03-25.) 

106. The CIC server did not serve as a backup to the GroupSystems server. (Jones SM, 

Oct. 12 a.m., at 101:03-13.)  The CIC server was a separate server that contained information 

specifically placed on it. (Id.)  

                                                 

5 The D.C. sniper attacks began on October 2, 2002, and ended with the arrests of John Allen Muhammad and Lee 
Boyd Malvo on October 24, 2002. THE FEDERAL BUREAU OF INVESTIGATION, 
http://www.fbi.gov/news/stories/2007/october/snipers_102207 (last visited Oct. 24, 2013). 
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107. In March 2012, Gaffigan testified as a Rule 30(b)(6) witness on behalf of the 

District regarding the use of the E-Team system. (See Chang Plaintiffs’ Response to District’s 

Supplemental Proposed Findings of Fact and Conclusions of Law Regarding Audio and Video 

Evidence for Special Master’s Report and Recommendations [#948-2] in Chang.)  Gaffigan 

testified that, in preparation for his testimony, he interviewed eleven individuals “who were 

associated with the IMF/World Bank demonstrations in 2002 … and asked them a series of 

questions related to that event.” (Id. at 15:20-16:3.)  Gaffigan testified that he and District 

Counsel William Causey had selected the eleven individuals that were recommended to him 

because some were “officers who were actually assigned to the JOCC itself.” (Id. at 35:10-

36:10.)  Gaffigan testified that he asked each of the eleven individuals the following question: 

“[D]o you recall for the September 2002 IMF demonstration the JOCC was using two computer 

systems, the older group systems and the newer E-Team?” (Id. at 17:8-11 (question 3).)  The 

eleven people that Gaffigan asked were:  1) Ramsey; 2) Newsham; 3) Harris; 4) Ryan; 5) Officer 

Damien; 6) Officer Ronald Young; 7) Sergeant Grisel Reid; 8) Bias; 9) Officer Anna Moss-

Davis; 10) Captain Lamont Coleman; and 11) Officer Todd Mattingly. (Id. at 16:8-15.) 

108. Of those eleven individuals, Ramsey (id. at 19:1-22), Newsham (id. at 20:7-21:3), 

Harris (id. at 30:1-16), and Ryan (id. at 32:18-33:13 (stating “not at that time”)) responded in the 

negative to Gaffigan’s question about both GroupSystems and E-Team operating in the JOCC 

during the September 2002 IMF Event.  Johnson said he did not remember. (Id. at 28:20-29:19.) 

109. The remaining six officers responded that both E-Team and GroupSystems were 

in use during the September 2002 IMF event. (See id. at 21:6-22:11 (Young); id. at 22:18-23:21 

(Reid); id. at 24:2-25:7 (Bias); id. at 30:20-31:14 (Moss-Davis); id. at 31:22-32:15 (Coleman); 

and id. at 33:18-34:12 (Mattingly).) 
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110. Three of these officers appear on the E-Team profile summary for the weekend of 

the September 2002 IMF event:  1) Young (DCMPDUser045); 2) Reid (DCMPDUser082); and 

3) Mattingly (DCMPDUser123). (Chang SM (2012) Ex. 5.)   

111. Jones testified that when he looked on the server for the old GroupSystems JOCC 

activation resumes, he found one for the D.C. sniper incident. (Jones SM (2010), Oct. 12 a.m., at 

30:20-31:11.)  Events related to the D.C. sniper did not occur until after the September 2002 IMF 

Event.  

112. Jones also stated in an affidavit that “sometime in 2003,” he “provided Mr. 

Trugman [with] a copy of the running resume along with the location of the associated electronic 

files.” (Chang SM (2010) Ex. 2, ¶ 4 at 37.)  When Jones later conducted a digital search for the 

GroupSystems JOCC Running Resume, he was unable to locate the file. (Id. at 37-38.) 

113. All of the displays in the JOCC were working on September 27, 2002. (Id. at 

40:02-04.)  The JOCC, in September 2002, contained approximately 60 computers. (Crawford 

SM, Oct. 12 p.m., at 43:14-16.)  The JOCC contained “a whole wall of monitors . . . that one 

could easily see.” (Gaffigan SM, Oct. 15, at 48:09-13.)  The JOCC could “seat up to 30-some 

people, and typically that room was full during an activation.” (Gaffigan SM, Oct. 15, at 78:13-

18.) 

114. Broadbent stated that one could look at a computer and see the JOCC Running 

Resume as it was. (Broadbent SM, Oct. 12 p.m., at 142:23-143:02.) 

115. Gaffigan recalls being in the JOCC on September 27, 2002, and seeing excerpts 

of the running resume displayed on the large monitors and “being discussed by the commander 

and other personnel in the JOCC.” (Gaffigan SM, Oct. 15, at 48:17-49:05.) 
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116. Gaffigan recalls observing video, on monitors within the JOCC, of the September 

27, 2002 Pershing Park arrests as they “were in progress.” (Gaffigan SM, Oct. 15, at 50:04-18.) 

117. Ramsey was present in the JOCC for some period of time on September 27, 2002. 

(Ramsey SM, Oct. 14 a.m., at 38:18-22.)  

118. Newsham was in communication with the JOCC on September 27, 2002. 

(Newsham SM, Oct. 13 p.m., at 102:09-10.) 

119. Newsham had a conversation with Broadbent, who was in the JOCC, regarding 

the “situation” in Pershing Park and “the potential for arrests.” (Newsham SM, Oct. 14 a.m., at 

21:07-14.)  Broadbent testified that, “when Pete [Newsham] called, he mentioned to me that he 

was thinking of arresting the group in the park, and my guidance at the time was, Pete, unless 

you have to, don’t do that right now. . . . Sometime later a decision was made . . . to make 

arrests.” (Broadbent SM, Oct. 12 p.m., at 161:25-162:18.) 

120. Broadbent realized arrests were taking place when he observed video feeds in the 

JOCC showing “buses being -- pulling up [to Pershing Park] and it looked like that there was an 

arrest situation occurring.” (Broadbent SM, Oct. 12 p.m., at 162:19-163:02; 163:23-164:03.) 

121. Howell was present in the JOCC on September 27, 2002, and became aware of 

the arrests in Pershing Park as a result of her being inside and outside of the JOCC. (Howell SM, 

Oct. 13 a.m., at 12:01-06.) 

122. At the conclusion of the September 2002 demonstrations, Jones “went ahead and 

exported the [Running Resume] information like I normally did—that’s my job to export it from 

GroupSystems into a Word document—a cumulative Word document—and I did print out—I 

recall printing out approximately 12 copies and taking them to Mr. Gaffigan’s office and Ms. 

Tilghman, his secretary, she unlocked his door and I placed them in his office.” (Jones SM, Oct. 
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12 a.m., at 26:23-27:09.)  As a result of this exporting, the information for the September 27, 

2002 JOCC Running Resume was saved onto two different servers, the CIC server and the 

GroupSystems server. (Id. at 28:03-09.)  Jones made extra hard copies of the September 27, 2002 

JOCC Running Resume “because of the sensitivity” of the event. (Id. at 53:06-13.)  Jones stated:  

“I was there.  It was my responsibility to generate that.  I exported it.  I created the electronic file.  

I made copies.” (Id. at 78:01-04.) 

123. Jones would, on occasion, ask for Tilghman’s permission to enter Gaffigan’s 

office for the purpose of putting something on Gaffigan’s desk or conference room table. 

(Tilghman SM, Oct. 13 a.m., at 140:03-08; 141:04-13.)  Jones would not have entered Gaffigan’s 

office without Tilghman’s permission. (Id. at 140:09-11.)  Tilghman opened Gaffigan’s door for 

the purpose of letting people place items in Gaffigan’s office “all the time” and it was “just [her] 

normal practice.” (Id. at 147:07-13; 147:21-148:01.)  Tilghman could not recall whether Jones 

entered Gaffigan’s office and placed something on his desk shortly after the September 2002 

protests. (Id. at 140:12-16; 147:14-20.) 

124. Jones remembers seeing the JOCC Running Resume for September 27, 2002. 

(Jones SM, Oct. 12 a.m., at 76:23-77:06, under questioning by District counsel “Q: You can’t 

say you actually looked at it, right?  A: I can say I looked at it, but I just don’t recall what was on 

it.”) 

125. Trugman testified that “there was a [JOCC] running resume in the computer” 

related to the September 26-28, 2002 protests. (Trugman SM, Oct. 12 a.m. at 107:19-21.)  

Trugman does not specifically recall seeing the JOCC Running Resume but stated “I’m sure I 

did but I don’t recall seeing it . . . it would be my responsibility to look at it, and I’m sure I did.” 

(Trugman SM, Oct. 12 a.m. at 107:22-108:01.)  Trugman does not recall seeing a hard copy of 
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the JOCC Running Resume for September 27, 2002. (Trugman SM, Oct. 12 a.m. at 110:02-05.)  

Trugman does not deny requesting a copy of the JOCC Running Resume; he just doesn’t recall 

it. (Trugman SM, Oct. 12 p.m. at 13:18-14:05.) 

126. Gaffigan does not believe he ever saw a printed copy of the September 27, 2002, 

JOCC Running Resume. (Gaffigan SM, Oct. 15, at 54:08-14.)  Gaffigan believed that the JOCC 

Running Resume contained sensitive information and, as a result, may not be widely 

disseminated. (Gaffigan SM, Oct. 15, at 54:24-55:12.) 

127. Sometime after the IMF/World Bank demonstration, but prior to the 

“Malvo/Muhammad/sniper incident,” Trugman “approached [Jones] in the hallway, fifth floor 

headquarters, as I was leaving.  And he asked me for a copy of the [JOCC Running] resume.” 

(Jones SM, Oct. 12 a.m., at 27:10-18; 57:11-58:01.) 

128. Trugman also asked Jones for the electronic location of the file containing the 

September 27, 2002, JOCC Running Resume. (Jones SM, Oct. 12 a.m., at 27:19-22; 57:20-

58:05.)  Jones believes that Trugman asked him for access to the system and a user name and 

password. (Id. at 58:08-10.)  Jones had never before been asked for this type of information. (Id. 

at 58:11-12.) 

129. Harris does not recall asking Trugman for a file path for the September 27, 2002 

JOCC Running Resume. (Harris SM, Oct. 15, at 25:18-26:14.) 

130. Jones recalls that Trugman specifically told him to not email a copy of the 

September 27, 2002, JOCC Running Resume. (Jones SM, Oct. 12 a.m., at 58:13-15.)  Jones had 

never before been told not to email a copy of the JOCC Running Resume. (Id. at 59:13-15.)  

Jones had previously emailed the April 2002 JOCC Running Resume. (Id. at 58:16-24.) 
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131. Trugman may have “asked [Jones] for some assistance from time to time on 

getting access to certain data in the computer but can’t remember exactly which one.” (Trugman 

SM, Oct. 12 a.m. at 110:20-111:05.) 

132. Following this interaction with Trugman, Jones printed out the September 27, 

2002 JOCC Running Resume information the following day and “wrote the actual address where 

on the server this file was and handed that to [Trugman] as well.  So I gave him a copy of that 

[JOCC Running] resume and the file name and location for that file.” (Jones SM, Oct. 12 a.m., at 

27:23-28:02; 59:23-60:03.)  Jones also provided Trugman with a user name and password to the 

system. (Id.)  At the time Trugman made his request of Jones, the JOCC Running Resume for 

September 27, 2002, existed. (Id. at 60:14-21.) 

133. Gaffigan is “confident” that a version of the JOCC Running Resume for 

September 27, 2002, was provided to Harris and Ryan, stating “If we have it, they received it.” 

(Gaffigan SM, Oct. 15, at 109:06-08.) 

134. In September 2002, the SOCC generated a daily report, but Gaffigan testified that 

it was clearly “very different” from the JOCC Running Resume and it is unlikely that the two 

would be confused for each other. (Gaffigan SM, Oct. 15, at 97:01-08.) 

135. The SOCC Daily Report for September 27, 2002, contains a reference to 

“Demonstrations” and instructs readers to “See JOCC data.” (Chang SM Ex. 80 at DC 2010 

Supp 000467.) 

136. The MPD, Special Services Command, Office of the Superintendent of 

Detectives, Intelligence Section also produced a running resume for September 27, 2002.  That 

documents contains references to Ramsey’s location at certain sites on September 27, 2002, as 

well as the effectuation of arrests. (Chang SM Ex. 81 at 3, 5, and 6.) 
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C. The District’s Efforts to Locate the September 27, 2002 JOCC Running 
Resume 
 
1. The District’s Response to Discovery Requests for the JOCC Running 

Resume 
 

137. On November 25, 2003, Judge Sullivan ordered the following with respect to 

discovery in, inter alia, the Barham and Chang cases:  “[D]iscovery shall not be duplicative . . . 

each party shall provide prior notice to all other parties as to any planned discovery . . . discovery 

conducted in any one of these cases may be used by the parties in all or any of these cases.” 

(Order [#68] in Chang at 3.) 

138. On January 13, 2004, the Chang plaintiffs submitted their first set of document 

requests to the District. (Chang SM Ex. 62.) 

139. Harris was the individual within the OGC responsible for responding to plaintiffs’ 

document requests. (Harris SM, Oct. 15, at 159:01-04; Harris SM, Oct. 14 p.m., at 94:05-15.)  

Harris does not recall what steps he took to respond to the plaintiffs’ document requests after he 

received them. (Harris SM, Oct. 15, at 159:10-11.) 

140. According to Koger, he was the first attorney for the OAG responsible for 

responding to plaintiffs’ discovery requests. (Koger SM, Oct. 18 a.m., at 95:21-96:03.)  Koger 

understood that any request to produce “documents” included electronically stored information, 

video tapes, and audio tapes. (Koger SM, Oct. 18 a.m., at 96:07-16.)  

141. Harris agreed, when asked, that the JOCC Running Resume for September 27, 

2002 would be responsive to Document Request No. 13, which sought production of “[a]ll 

documents constituting logs or summaries of the events of September 27-29, 2002 relating to the 

World Bank/IMF diaries or demonstrations and the mass arrests.” (Harris SM, Oct. 15, at 

160:06-16.) 
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142. Koger also understood that plaintiffs’ discovery requests called for the production 

of the JOCC Running Resume. (Koger SM, Oct. 18 a.m., at 99:11-16.) 

143. Regarding his search for the JOCC Running Resume for September 27, 2002, 

Koger stated:  “[I]deally, it would provide a timeline.  I understand that I’m going to be 

defending the chief of police . . . if I’m going to have to do that, I may need some of his time, 

and I need to be as prepared as possible when I sit down with the chief of police.  So I wanted to 

know my case.” (Koger SM, Oct. 18 p.m., at 85:13-23.)  Koger “expected that [the JOCC 

Running Resume] would give [him] a timeline of events which would be district-wide, which 

would, hopefully, give [him] some information of who was where and what triggered what 

police response.” (Id. at 85:24-86:04.)  

144. On March 12, 2004, Len Becker, General Counsel for the D.C. Executive Office 

of Management, sent a memorandum to the Office of the Deputy Mayor discussing the plaintiffs’ 

document requests and instructing the recipients of the memorandum to “assign personnel in 

your office to review the requests promptly, with direction to provide copies of any responsive 

documents” to Koger. (Chang SM Ex. 68 at EOM 00166-67.)  The memorandum specifically 

instructed the recipients to limit the search for documents to “hard-copy documents” because 

“the Office of the Chief Technology Officer will be asked separately to do an appropriate search 

of e-mail traffic.” (Chang SM Ex. 68 at EOM 00166-67.)  It further stated:  “Please note that the 

District government is under an obligation to maintain documents responsive to the attached 

document requests.  Please make every effort, including advising your staff, to avoid destruction 

or discarding any documents that may be responsive to the requests.” (Id.) 

145. When Harris received the plaintiffs’ document requests, he once again directed a 

search for the JOCC Running Resume. (Harris SM, Oct. 14 p.m., at 94:05-18.)  In response to 
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these searches, Harris was told by “multiple people it could not be located or it did not exist.” 

(Id. at 94:19-23.)  Harris did not direct a search for the JOCC Running Resume in Gaffigan’s 

office until “some years later.” (Id. at 95:04-09.) 

146. Around March 2004, the MPD General Counsel’s office instructed Thorpe and 

her office to search for emails and other electronically-stored documents related to this litigation. 

(Thorpe SM, Dec. 14, at 47:04-06; 50:13-16; 77:04-06.) 

147. This was the MPD’s first search to locate relevant and responsive emails and 

electronic documents of which Thorpe was aware. (Thorpe SM, Dec. 14, at 47:07-21.)   

148. Thorpe received a list of 11 search terms (1) IMF/WB; 2) protests; 3) protestors; 

4) Pershing Park; 5) Pershing Park investigations; 6) mass arrests; 7) demonstrations; 8) 

demonstrators; 9) flexicuffs; 10) bicycle protests; and 11) prisoner processing) and a list of 14 

custodians (1) Herold; 2) Solberg; 3) Broadbent; 4) Lanier; 5) Newsham; 6) McClain; 7) [MPD 

Captain Victor] Brito; 8) Kittrell; 9) Pavlik; 10) Medina; 11) Broyles; 12) Acosta; 13) 

Radzilowski; and 14) Arch Wireless Communications) whose email accounts and electronic files 

were to be searched. (Thorpe SM, Dec. 14, at 52:16-25; see also Chang SM Ex. 107.)  Thorpe 

answered yes when asked whether the electronic materials of the rest of the command staff, 

though not listed, were also to be searched. (Thorpe SM, Dec. 14, at 55:04-16.) 

149. Thorpe understood that the MPD General Counsel’s Office generated this list of 

search terms and custodians. (Thorpe SM, Dec. 14, at 54:09-11.)       

150. In performing the search, Thorpe’s office utilized the “search tool inside Novell’s 

Groupwise” to search the various email accounts. (Thorpe SM, Dec. 14, at 59:19-60:04.)  

Thorpe’s office used the WordPerfect search tool to search non-email electronically stored 

documents. (Id. at 65:17-66:02.) 
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151. The searches were performed using key-words; conceptual searches were not 

performed. (Thorpe SM, Dec. 14, at 20:18-22:25.)  In other words, the searches examined only 

the titles of emails or the titles of documents, as opposed to the body of the emails and 

documents. (Id. at 60:20-61:12.)  Therefore, the search terms had to be precise; if an individual 

searched for emails containing the word “arrested,” an email that was titled “arrest” would not be 

located. (Id. at 61:15-18.) 

152. Thorpe’s office did not save electronic versions of the documents that they 

located as a result of the searches or take any other measures to preserve the underlying 

electronic evidence that had been located. (Thorpe SM, Dec. 14, at 63:13-15; 64:10-16.)   

153. Thorpe’s office printed out responsive documents, placed them in approximately 

six boxes, stacked the boxes on a dolly, and delivered the boxes to Harris’ office. (Thorpe SM, 

Dec. 14, at 63:16-64:16; 75:22-25; 76:10-13; 77:01-03.)  Thorpe does not recall his office 

printing or otherwise saving any of the meta-data related to the documents. (Id. at 74:06-24.)  

Thorpe’s office did not copy, bates stamp, number (to Thorpe’s knowledge), or index in any way 

the documents that were delivered to the General Counsel’s office. (Id. at 76:01-08; 76:17-19.) 

154. On October 30, 2007, Judge Sullivan entered an Order in the Barham litigation 

directing the District of Columbia to “produce the [JOCC] running resume for September 27, 

2002.” (Order [#351] in Barham at 1.)  Because the Court had previously ordered the 

coordination of discovery in the Barham and Chang cases, this order applied equally to the 

Chang litigation. 

155. After reviewing Judge Sullivan’s Order October 30, 2007 order, Harris “again, 

contacted everybody that [he] had contacted previously . . . searched [his] office . . . [and] made 

efforts to obtain or verify whether [such document] had been turned over during [his previous] 
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production to the council.” (Harris SM, Oct. 14 p.m., at 97:15-22.)  These efforts were 

unsuccessful. (Id.)  

156. Jones performed three different physical searches for the JOCC Running Resume 

and looked “through files—file cabinets, numerous boxes, and . . . all of the cubbies in both the 

JOCC and the SOCC.” (Jones SM, Oct. 12 a.m., at 32:11-16; 62:04-12.)  Jones “looked high and 

low everywhere that [he] could think of; hours and hours, you know, looking for this and asking 

people . . . I asked everybody that I ran into to help.” (Id. at 32:16-21.)  Despite these searches, 

Jones was unable to locate a hard copy of the JOCC Running Resume. (Id. at 62:13-17.) 

157. In a declaration filed with the Court, Jones stated that, in relation to a search for 

the September 27, 2002 JOCC Running Resume, “sometime in 2003, February 2006, and in 

March 2007, I searched all computer files on the SOCC server . . . I conducted separate searches 

by file name, partial name, file type, and date creation criteria including my email files.” (Chang 

SM Ex. 2, ¶ 6.) 

158. Carlos Chacon and Bruce Healey, both of whom were IT contractors, also 

searched for the September 27, 2002 JOCC Running Resume, at some point in time after 2002, 

but were unable to locate it. (Jones SM, Oct. 12 a.m., at 32:01-12; 61:21-24.) 

159. After 2002, Jones created a separate computer file folder entitled “Requests from 

General Counsel” to save time in case he was asked to search for the JOCC Running Resume 

again. (Jones SM, Oct. 12 a.m., at 60:18-61:14.) 

160. Harris asked for Crawford’s assistance on “a couple of occasions” in searching for 

the JOCC Running Resume for September 27, 2002. (Crawford SM, Oct. 12 p.m., at 35:25-

36:09.)  In response to one of these requests, Crawford “took two of the file servers off line in 

the [SOCC], audiovisual room, searched those, and there were a number of PCs in both the 
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SOCC and the JOCC that we searched.” (Id. at 36:10-14.)  Crawford used “Microsoft’s file 

search” to search the hard drives, as well as software, which he believes was called “EnCase,” 

which would “search for deleted files and files in what’s called computer slack space.” (Id. at 

38:14-39:09.)  These searches were unsuccessful in locating the JOCC Running Resume. (Id. at 

36:15-16; 39:10-11; 53:04-07.) 

161. On two different occasions, Crawford searched the server that had been connected 

to the GroupSystems application; his searches revealed that there was no data on the server, “just 

the old application.” (Crawford SM, Oct. 12 p.m., at 53:08-12; 54:08-55:07.)  Crawford also 

searched “MPD file servers,” including those located in the Office of the Chief Technology 

Officer (“OCTO”); he could not locate the JOCC Running Resume for September 27, 2002. (Id. 

at 55:11-56:13.) 

162. Crawford stated:  “[W]e instructed OCTO to go through [backup] tapes” in an 

effort to locate the JOCC Running Resume for September 27, 2002. (Crawford SM, Oct. 12 p.m., 

at 56:14-15.)  Crawford does not know what OCTO did in relation to this request, but it is his 

understanding that OCTO only kept backup tapes for two years. (Id. at 56:16-57:10.) 

163. Crawford also attempted to search an MPD server that was supposed to have been 

connected to the E-Team application, but found that “the database hadn’t been initialized” and 

had never been set up. (Crawford SM, Oct. 12 p.m., at 61:07-20.)  Crawford searched the E-

Team server using the EnCase software and was unable to locate the sought-after data. (Id. at 

61:24-62:05.) 

164. In addition to the requests he received from Harris and Ryan, “at least three” 

different Chief Information Officers asked Crawford to search for the JOCC Running Resume 

for September 27, 2002. (Crawford SM, Oct. 12 p.m., at 50:11-24; 51:23-52:02.)  
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165. Crawford stated that Crisafulli told him that on previous occasions, Crisafulli had 

been successful in retrieving missing data related to other JOCC Running Resumes by calling E-

Team and requesting their assistance. (Crawford SM, Oct. 12 p.m., at 28:10-20.) 

166. Harris instructed Crawford to contact the E-Team company in an effort to locate 

backup tapes that might be maintained by E-Team. (Crawford SM, Oct. 12 p.m., at 22:04-20; 

24:14-16.)  Crawford believes that Harris mentioned the lawsuit to him, but doesn’t remember 

whether this action was needed as a result of the Pershing Park lawsuits. (Id. at 24:17-25:06.) 

167. In a teleconference with an E-Team representative, Crawford was told E-Team 

had conducted a preliminary search but couldn’t find any data from the MPD, including data 

from September 27, 2002. (Crawford SM, Oct. 12 p.m., at 59:12-16.)  The E-Team 

representative offered to keep searching. (Crawford SM, Oct. 12 p.m., at 59:20-22.)  A few days 

later, an E-Team representative called Crawford again and stated that they could not find any 

backup data related to the September 27, 2002 event and that “the contract between MPD and E-

Teams has lapsed[, but that] if there was an arrangement made, they could search for tapes and 

the like.” (Id. at 23:02-24:07; 60:01-13.)  This was the first time Crawford learned that the 

contract had lapsed. (Id. at 28:24-29:05.)  Crawford reported this information to Harris, but is 

unaware of any additional steps that the MPD took to obtain information from E-Team. (Id. at 

60:16-20.) 

168. Harris acknowledged that, although he did not determine whether to spend the 

money to search the E-Teams system and locate a copy of the JOCC Running Resume, he 

believed that the decision was based on the expense and likelihood of success. (Harris SM, Oct. 

18 a.m., at 59:06-25.)  Harris believes that Ryan and Travis Hudnall were involved in the 

decision. (Id. at 61:25-62:05.) 
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169. Crawford answered affirmatively when asked whether it was “hard to believe” 

that all of the hard copies of the JOCC Running Resume that Jones had created for the MPD 

command staff and their subordinates could not be accounted for. (Crawford SM, Oct. 12 p.m., 

at 26:25-27:08.) 

170. Thorpe’s office “looked for the tapes” that would have contained the JOCC 

Running Resume in “the data center,” “our offices,” the “room that the contractors used on the 

sixth floor of MPD,” and the “JOCC itself.” (Thorpe SM, Dec. 14, at 17:12-22; 18:20-22.)  

Members of Thorpe’s staff attempted to replicate the JOCC Running Resume for September 27, 

2002, by sitting at a computer terminal and accessing the running resume software system. (Id. at 

17:23-18:03.)  Thorpe believes that she had searched everywhere for the September 27, 2002 

JOCC Running Resume but was unsuccessful. (Id. at 24:08-10; 17:15-17; 18:04-05; 18:18-19; 

18:23-24; 19:11-14.) 

171. Thorpe asked for the assistance of the MPD contractors in finding relevant backup 

tapes or the JOCC Running Resume itself. (Thorpe SM, Dec. 14, at 19:07-10.)  Thorpe was 

unable to locate any backup tapes for the relevant time period and stated that, “if they [the 

contractors] were doing their job correctly, there should have been tapes.” (Id. at 24:11-24.) 

172. Howell was unaware of any other instance in which a JOCC Running Resume 

could not be retrieved. (Howell SM, Oct. 13 a.m., at 42:03-17.) 

173. Koger never independently asked someone to go on the computer system to see if 

they could locate the JOCC Running Resume for September 2002 and instead “always worked 

through the [MPD’s] Office of the General Counsel.” (Koger SM, Oct. 18 p.m., at 49:14-19.)  
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174. Koger stated that, in later searches for documents, he located “three or four 

cartons” of certain responsive documents in a cubicle commonly assigned to interns within the 

Office of the Attorney General. (Koger SM, Oct. 18 p.m., at 58:17-59:12.) 

175. Although Newsham testified that he was “probably” asked if he had a copy of the 

JOCC Running Resume for September 27, 2002, he indicated that he was not involved in efforts 

to locate the document. (Newsham SM, Oct. 13 p.m., at 103:18-104:01.) 

176. According to Crawford, either Howell or Thorpe asked him to discard 

approximately 15 to 20 boxes. (Crawford SM, Oct. 12 p.m., at 30:21-31:04; 63:24-66:01; see 

also Chang SM Ex. 1 at 12.)  Crawford didn’t look at the documents or tapes in the boxes, but 

simply did as he was told. (Id.)  He shredded the papers and “hit the [VHS] tapes with magnets 

as instructed.” (Id.)   

177. Crawford used a “large electromagnet” to demagnetize the tapes, the same one he 

used to demagnetize hard drives. (Crawford SM, Oct. 12 p.m., at 31:24-32:09.)  After shredding 

the documents and demagnetizing the tapes, Crawford placed the tapes on the “loading dock for 

the trash.” (Id. at 33:17-21.)  After performing this task, Crawford told his supervisor, Thorpe, 

that it was completed. (Id. at 39:14-23.) 

178. Crawford estimates that he destroyed more than fifty videotapes through this 

process. (Crawford SM, Oct. 12 p.m., at 76:10-77:06; see also Chang SM Ex. 14 at 187.)  

179. After Gaffigan left the employ of the MPD, Thorpe instructed Crawford and 

Daryl Haraway to move boxes, located on the fourth floor of police headquarters, in order to 

make space for private contractors. (Thorpe SM, Dec. 14, at 79:08-25; 80:10-13.)  The boxes 

were labeled with Gaffigan’s name. (Id. at 80:01-05.) 
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180. Thorpe was told that the boxes were ultimately disposed of. (Thorpe SM, Dec. 14, 

at 80:16-23.)  Crawford later told Thorpe that the boxes that he had disposed of contained 

videotapes. (Thorpe SM, Dec. 14, at 80:24-81:01.)   

181. Tilghman confirmed that when Howell took over for Gaffigan, she disposed of 

material that had been located in Gaffigan’s former office. (Tilghman SM, Oct. 13 a.m., at 

146:03-15; Chang SM Ex. 1 at 10, stating “Ms. Tilghman believes that Rai Howell, interim 

director who replaced Mr. Gaffigan threw away lots of Mr. Gaffigan’s materials.”)  Tilghman 

saw the “trash bag” Howell used and stated “I wouldn’t say it was a lot.  It was like magazines or 

papers or stuff.” (Tilghman SM, Oct. 13 a.m., at 146:10-15.)           

182. Howell said that that she never asked anybody to destroy any documents and 

disputed the assertions of Tilghman and Crawford to the contrary, but she did acknowledge 

asking for their removal. (Howell SM, Oct. 13 a.m., at 20:05-17; 23:03-11.)  Howell stated:  “[I 

was aware that] there was a storage room . . . on the fourth floor [of MPD headquarters].  There 

were some incoming employees or incoming contractors coming in.  I think they were looking 

for space for them.” (Howell SM, Oct. 13 a.m., at 34:12-19.) 

183. Gaffigan “heard from a couple of sources long after [he] had left [the employ of 

the MPD] that a lot of [his] materials were thrown away [from  his] immediate office.” (Gaffigan 

SM, Oct. 15, at 123:08-13.) 

184. Koger testified:  “I understand[s] that the [MPD] had some documents which they 

maintained and had not made available to our offices.” (Koger SM, Oct. 18 p.m., at 15:12-18.) 

185. Jones was able to locate a report that was related to another protest litigation.6 

(Jones SM, Oct. 12 a.m., at 34:03-10.)  When he notified OAG counsel about this discovery, 

                                                 

6 See Bolger v. District of Columbia, 608 F. Supp. 2d 10 (D.D.C. 2009). 
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“they were very surprised that [he] had it because apparently they were told that—by the General 

Counsel’s Office—MPD General Counsel—that they couldn’t find it.” (Id.) 

186. After Jones located the information related to the April 2002 JOCC Running 

Resume, he emailed the complete JOCC Running Resume to the General Counsel. (Jones SM, 

Oct. 12 a.m., at 58:16-24; Chang SM Ex. 2, ¶ 4.) 

187. Once Jones found a copy of the April 2002 JOCC Running Resume, the District 

conducted a review of emails sent by Jones to Harris and determined that Jones had previously 

sent the April 2002 JOCC Running Resume to Harris and that either Harris had “misplaced it” or 

it “didn’t catch his attention.” (Jones SM, Oct. 12 a.m., at 34:11-14.)   

2. Hardware that May have Stored the JOCC Running Resume 

188. Sometime after 2002, Jones received an email from Bob Murill, who was a 

District Information Technology employee, asking Jones whether it was “okay to get rid of the 

GroupSystems server.” (Jones SM, Oct. 12 a.m., at 34:23-35:04.)  Jones responded that “just as 

long as we had all of the information on there, since we no longer use that system, just as long as 

we had the ability to be able to go back and look at the—you know, get access to that 

information, it was okay.” (Id.)  There came a time, however, when Jones could no longer access 

the GroupSystems server. (Jones SM, Oct. 12 a.m., at 66:20-67:02.) 

189. When the server located in the CIC control room was disposed of, the data located 

on that server, the GroupSystems server, was not migrated or transferred to the replacement 

server. (Jones SM, Oct. 12 a.m., at 35:10-24.) 

190. The computers in use in the JOCC in September 2002 were no longer being used 

when Crawford performed searches of the JOCC computers. (Crawford SM, Oct. 12 p.m., at 

43:17-21.)  Crawford was able to locate, in closets, some of the machines that had been used in 
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the JOCC in September 2002. (Id.)  These computers were searched for the JOCC Running 

Resume. (Id. at 44:19-20.)  According to Crawford, the remaining computers that had been used 

by the JOCC in September 2002 had “probably” been decommissioned or destroyed and the data 

that had been “saved on them had been destroyed.” (Id. at 44:11-18.) 

191. Newsham estimated that, since September 2002, his MPD-issued computer has 

been replaced five or six times. (Newsham SM, Oct. 13 p.m., at 145:06-24.)  The MPD-issued 

computers of Ramsey, Fitzgerald, Newsham, and Jordan were replaced in 2007 and Crawford 

believes that the old computers were “destroyed.” (Crawford SM, Oct. 12 p.m., at 67:13-68:07.)  

192. The server used in the SOCC in September 2002 has been decommissioned and 

“there is no data on it anymore.” (Crawford SM, Oct. 12 p.m., at 57:18-24.)  

193. Pursuant to the MPD’s policies since 2002, every two or three years, computers 

that are shared by officers in the field are “wiped, the hard drives are destroyed, and the shells 

are taken to the surplus location.” (Thorpe SM, Dec. 14, at 38:03-22; 40:08-17.)  In the case of 

command officials or other users who do not share a computer, the individual officer is 

responsible for taking data off of a machine before it is “cleaned” and its “hard drive destroyed.” 

(Thorpe SM, Dec. 14, at 38:22-39:01.)  

194. To Thorpe’s knowledge, MPD’s retention and replacement policies for IT 

hardware, such as computers, were not halted or suspended as a result of this or other pending 

litigation. (Thorpe SM, Dec. 14, at 41:07-11.)    

195. As of December 2010, all MPD computers that were used in 2002 would have 

been destroyed or wiped clean. (Thorpe SM, Dec. 14, at 41:20-23.)   

3. Emails and Other Electronically-Stored Information 
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196. In 2002, the MPD utilized Novell’s GroupWise system for its email system. 

(Thorpe SM, Dec. 14, at 28:21-24.)  The MPD used Novell’s ARC software to backup its email 

system. (Id. at 29:05-07.)  In 2004, the MPD switched to Microsoft Outlook as the software for 

its email system. (Id. at 29:12-16.) 

197. Thorpe’s office maintained backup tapes of MPD emails. (Thorpe SM, Dec. 14, at 

34:06-14.)  After the MPD’s conversion to Microsoft Outlook, the backup tapes were maintained 

by the Office of the Chief Technology Officer. (Id. at 34:06-14.) 

198. The electronic documents stored by the MPD were backed up or duplicated every 

evening. (Thorpe SM, Dec. 14, at 12:06-13:11.)  This system was designed so that there would 

be daily backup tapes, weekly backup tapes, and monthly backup tapes. (Id. at 13:24-14:04.)  

The daily tapes would be overwritten every 7 days, the weekly backup tapes would be 

overwritten every 28 to 31 days, and the monthly tapes would be overwritten every 12 months. 

(Id. at 14:05-14.) 

199. Thorpe never received any instruction to change or modify the MPD retention 

policies for electronically-stored information as a result of any pending litigation. (Thorpe SM, 

Dec. 14, at 35:06-09.)  Thorpe confirmed that the retention polices for electronically-stored 

information were not modified between 2002 and 2007. (Id. at 35:02-12.) 

200. Any email that sent in 2002, unless it was printed or specifically saved by a user, 

would have been destroyed no later than 2004, pursuant to the MPD’s retention schedule. 

(Thorpe SM, Dec. 14, at 36:20-37:17.)  Unless an employee specifically printed or set aside and 

saved an email, it would be impossible for the MPD to now access an electronic version of that 

email. (Id. at 37:18-38:02.) 
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4. The District’s Efforts to Retrieve the Data  from the E-Team Server,  
Discovery of the Attempted Deletion, and Internal Handling of the 
Attempted Deletion 

 
201. At the District’s behest, Bynum visited the District in 2008 to determine if E-

Team data related to the September 2002 IMF Event was located on MPD servers. (Bynum SM, 

Nov. 28, at 64:11-21, 68:9-69:2.) 

202. Bynum arrived at MPD Headquarters on May 6, 2008. (Id. at 68:20-23; Chang 

SM (2012) Ex. 9.)  An email from May 5, 2008 referenced a meeting between Bynum and Carlos 

Chacon, scheduled to occur on May 6, 2008. (Id. at 67:21-68:3; Chang SM (2012) Ex. 9.) 

203. After accessing one of the E-Team servers and locating data from the Fall 2002 

time period, Bynum was 95% certain that NC4 could extract data from September 2002. (Id. at 

69:7-11; 70:4-21.) 

204. Bynum communicated his findings to Norbert Butler. (Id. at 110:19-22.)  Bynum 

assumed that his findings were conveyed to the District. (Id. at 70:22-71:4.) 

205. The MPD knew in 2008 that he was 95% certain that he could recover the data. 

(Ryan SM, Jan. 3, at 46:9-12).  When asked whether she thought it was relevant for the Court to 

know that a survey of the E-Team server had occurred in 2008, Pressley testified that she did not. 

(Pressley SM, Jan. 9 p.m., at 16:8-15, 21:18-20.) 

206. On August 23, 2011, the District disclosed that the survey of the E-Team server 

took place in May 2008. (Chang SM (2012) Ex. 12, at 81:4-82:3.) 

207. Ryan testified that he does not recall receiving a report of Bynum’s May 2008 

findings and that he only learned sometime in 2012 that Bynum had conducted a search and was 

95% certain that he could acquire the information. (Ryan SM, Jan. 3, at 18:20-19:3, 20:24-21:2, 

25:5-7.)  Ryan testified that, although he was surprised when he found out, he did not seek to 
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discipline or punish the person who did not reveal the information to him. (Id. at 21:12-19, 25:8-

20, 25:25-26:4.)  Ryan does not recall asking Harris if he knew that the data had been found. (Id. 

at 22:2-4.) 

208. In May 2008, Bynum was instructed to determine whether the data could be 

recovered or extracted. (Bynum SM, Nov. 28, at 71:5-13.)  He was not directed to recover or 

extract the data. (Id.) 

209. On August 5, 2009, Tamara David, on behalf of and using Hudnall’s email 

account, contacted NC4 to inquire as to the availability of E-Team data from 2000 to 2002. 

(Chang SM (2012) Ex. 10.) 

210. In an August 12, 2009, declaration, Ryan stated:  

On Tuesday, August 4, 2009, I personally met with Travis 
Hudnall, MPD’s current Chief Technology Officer. I directed him 
to revisit earlier efforts to obtain information from the vendor who 
provided the computer program known as ‘E-Team’ utilized by 
MPD to create the Joint Operations Command Center (JOCC) 
running resume on September 27, 2002.  Mr. Hudnall was 
instructed to determine whether the vendor still has custody and 
control over the E-Team servers, specifically those that were, at the 
time of the events giving rise to these civil actions, housed in 
Philadelphia, as well as any backups thereto.  The purpose of this 
inquiry is to determine whether those servers and their backups 
still exist, and if so, what actions would be necessary to retrieve 
data from them.  
 

([#490-4] in Chang at ¶ 8.) 

211. According to Ryan, at the time of his declaration, the MPD knew that the E-Team 

data could be retrieved. (Ryan SM, Jan. 3, at 47:19-21.)  Ryan conceded that, if he personally 

had known that Bynum had concluded, with 95% certainty, that the material could be recovered 

in 2008, that the information should have been disclosed to the Court in his declaration. (Id. at 

34:18-25.)    
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212. On September 25, 2009, Ryan received an email and a proposed contract for NC4 

to search the E-Team servers located at MPD headquarters. (Chang SM (2012) Exs. 90 & 92.)  

NC4’s proposal estimated the cost to the District to be $5,200. (Chang SM (2012) Ex. 92, at 6.) 

213. The MPD did not enter into the contract with NC4. (Pressley SM, Jan. 9 p.m., at 

24:10-16, 25:21-23.) 

214. According to Butler, Hudnall explained that the District did not wish to enter the 

contract for two reasons: 1) “[t]he dollar amount was just a little over some level”; and 2) “it 

would require others to review/approve it and he [Hudnall] did not want to spend the effort.” 

(Chang SM (2012) Ex. 91.) 

215. Ryan recalls that the MPD was trying to negotiate the price of the contract from 

$5,200 down to $5,000. (Ryan SM, Jan. 3, at 60:16-23, 60:24-61:3.)  In order to enter into a 

contract worth more the $5,000, the MPD would have had to go through the office of contracts 

and procurement. (Id. at 57:4-23.) 

216. Despite the August 2009 communication from the MPD to NC4 indicating that 

they wanted someone to assist in getting the E-Team servers operational again, Bynum did not 

visit the District in 2009, and is unaware of anyone else from NC4 visiting the District for this 

purpose prior to May 2011. (Bynum SM, Nov. 28, at 76:2-77:2.) 

217. According to Ryan, he never followed up on the issue of the MPD’s contract with 

NC4 because he believed Hudnall was in charge. (Id. at 61:11-12, 70:22-71:2.)   

218. On October 25, 2010, Judge Sullivan ordered “the District, at its own expense, 

shall cause Groupware to access the data in its server and cause the creation of a running resume 

for September 26, 27, and 28, 2002.” (See Minute Order dated Oct. 25, 2010 in Chang; Chang 

SM (2012) Ex. 41.)   
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219. The Court further ordered “that the District file a written report by no later than 

November 1, 2010 regarding the success or failure of this effort.” (Id.) 

220. On November 1, 2010, the District filed its “Report Regarding Electronic Data 

Retrieval Efforts.” (Chang SM (2012) Ex. 11.) 

221. In that Report, the District stated that “[b]y way of clarification, the District 

suggested that the servers in possession of the Metropolitan Police Department may still be 

accessed for the purpose of searching for backup copies of the September 26-28, 2002 JOCC 

Running Resume.” (Chang SM (2012) Ex. 11, at 1.)  The District went on to state that, to “the 

District’s knowledge, there are currently three servers which may be storing such information – 

one Groupsystems server, one E-Teams server, and one backup E-Teams server.” (Id.)  

222. As stated by the District, “Mr. Butler and his team are cautiously optimistic, based 

on a survey of one of the servers, that information on the server from the relevant time period is 

still capable of being extracted.” (Id. at 2.) 

223. On May 3, 2011, Bynum visited the MPD to attempt to extract data related to the 

September 2002 IMF Event from the E-Team server. (Bynum SM, Nov. 28, at 18:17-19:4; Ryan 

SM, Nov. 9, at 17:2-12; Pressley SM, Dec. 18, at 17:22-24.) 

224. Bynum arrived at the MPD at around 9:30 a.m. and met Crawford, who took him 

to a room in the basement that housed the E-Team server. (Bynum SM, Nov. 28, at 19:5-17.)  

225. In order to access the physical E-Team server, Bynum needed an administrator 

password, which the MPD provided him. (Id. at 19:21-20:6.)  To access the data on the server, 

Bynum regenerated the certificate for the Notes ID, which took him approximately 15 minutes.  

(Id. at 20:12-18.)  He then started Lotus Domino, got the administrator client ID up and running, 
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and searched for the data in the file structure. (Id. at 20:25-21:8.)  Once that data was available, 

he was able to look for 2002 data through 2005 data. (Id.) 

226. Bynum located the data from 2002 to 2005 on the server and proceeded to review 

it to ensure that it was “viable,” and that there wasn’t anything major missing. (Id. at 20:25-

21:17.) 

227. During the process of accessing and recovering the E-Team data, Bynum 

discovered that someone had attempted to delete the September 2002 data. (Id. at 22:1-14, 19-20; 

Ryan SM, Nov. 9, at 18:4-15; Pressley SM, Dec. 18, at 28:12-21, 30:03-14; Frost SM, Jan. 11, 

46:8-14.) 

228. According to Bynum, once he had the administrator password, it took him “45 

minutes to an hour” to recover the data and discover that there had been an attempted deletion. 

(Bynum SM, Nov. 28, at 23:12-16.)  Ryan recalls that it took Bynum “something like” 30 

minutes or less from the time the server was attached to a monitor to the time he announced that 

there had been an attempted deletion. (Ryan SM, Nov. 9, at 21:24-22:6.) 

229. By use of the term “deletion,” Bynum meant the physical act of an individual 

selecting certain data (i.e., a situation, incident, or event) and then selecting the delete button 

within the E-Team system. (Bynum SM, Nov. 28, at 24:18-24.)  As noted above, while selecting 

the delete button does not permanently destroy the data, after a user pushes the delete button, the 

data appears deleted, to a casual user. (See supra at PFOF ¶¶ 68-69; Bynum SM, Nov. 28, at 

27:14-16.) 

230. Bynum knew there had been an attempted deletion because there was a label next 

to the history file that said the record had been deleted. (Bynum SM, Nov. 28, at 22:21-25, 
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23:22-24.)  The deletion related to September 2002. (Id. at 22:19-20.)  Bynum believes that the 

deleted data was related to September 27-29, 2002. (Id. at 23:17-21.) 

231. A report created by NC4, titled “E Team Summary Report Deleted Events 

Records,” indicates that an event titled “IMF/WB Conference” was created on September 26, 

2002 and was selected for deletion, on February 12, 2003, by a person using the NC4 employee 

user name “Charlie O’Connell.” (Chang SM (2012) Ex. 2; Bynum SM, Nov. 28, at 48:24-49:4.) 

232. Another report indicates that an event named “IMF/WB Conference,” for which 

the MPD was “expecting [a] very large amount of protestors and demonstrators in various sites 

throughout the city,” was created on September 26, 2002, had a planned completion date of 

September 30, 2002, was last updated on September 28, 2002, and was deleted on February 12, 

2003 by someone utilizing the user name “Charlie O’Connell.” (Chang SM (2012) Ex. 4; Bynum 

SM, Nov. 28, at 59:8-17.)  To the extent any information from September 27, 2002 had been 

entered into this event, it was subject to the February 12, 2003 deletion within the confines of the 

active event screen. (Bynum SM, Nov. 28, at 59:18-23.) 

233. While Bynum had no doubts that someone had used the delete button in relation 

to data for the September 2002 IMF Event (id. at 33:17-20), he is not certain that O’Connell is 

the person who actually selected the delete button. (Id. at 49:5-8.)  It was Bynum’s understanding 

that, even if O’Connell was the person who deleted the data, he would not have done so unless so 

instructed by someone at the MPD. (See supra at PFOF ¶ 71; Bynum SM, Nov. 28, at 53:6-9.) 

234. When asked whether, based on the information in the NC4 reports, it appears that 

“Charlie O’Connell” was a System Administrator, Bynum replied “I can’t be sure, but I would 

have to assume so.” (Bynum SM, Nov. 28, at 53:16-54:2.)  A System Administrator has the 
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rights to do everything in the E-Team system, including the right to delete events. (Id. at 54:03-

11.) 

235. When Bynum found the attempted deletions, he was sitting in the basement of the 

MPD in front of the server. (Id. at 36:8-14.)  Bynum believes that he informed Ryan, Pressley, 

Frost, and Crawford about the attempted deletions. (Id. at 33:12-16, 36:15-24, 37:14-19, 77:18-

78:6, 95:19-96:1; Ryan SM, Nov. 9, at 18:4-15, 21:6-11.)7  According to Ryan, Bynum may 

have also told Bias. (Ryan SM, Nov. 9, at 21:11.) 

236. When asked whether, when he told people in the room that there had been 

attempted deletions, it caused alarm and people became concerned, Bynum answered:  “I would 

have to suppose” it did. (Bynum SM, Nov. 28, at 113:15-17, 114:2-5; Ryan SM, Nov. 9, at 22:7-

10.)  In his Rule 30(b)(6) deposition on behalf of the District, Valentine testified:  “I think 

everyone was kind of floored at what they learned and were concerned.” (Chang SM (2012) Ex. 

42, at 67:5-6.) 

237. When asked, Ryan and Anzallo agreed that that the attempted deletions may have 

constituted a crime. (Ryan SM, Nov. 9, at 37:21-24, 38:04-11, 45:16-18; 61:7-8; Anzallo SM, 

Jan. 3, 223:4-7.)  Pressley testified:  “[T]he fact that Mr. Ryan had immediately called IAD upon 

being given the information by Mr. Bynum was certainly my clue that the general counsel’s 

office viewed it as a potential crime that merited further and immediate investigation.” (Pressley 

SM, Dec. 18, at 37:3-6.)  Frost testified that she understood that “someone hit[ting] a button 

                                                 

7 While Bynum and Ryan both testified that they believed that Pressley was present when Bynum discovered the 
deletions (see Bynum SM, Nov. 28, at 36:15-24, 37:14-16, 95:19-96:1; Ryan SM, Nov. 9, at 21:6-10), Pressley 
testified that she was not in the room while Bynum attempted to recover the data. (Pressley SM, Dec. 18, at 17:25-
18:2.)  Pressley testified that she was in her office when Frost called her and told her to come over to MPD. (Id. at 
23:15-24:9.)  Frost testified that she believed that Pressley was already in the “server room” when she arrived.  
(Frost SM, Jan. 11, at 44:22-23, 45:7-9.)  Frost further testified that when she arrived, she believed that Bynum had 
already accessed the data and discovered the attempted deletions. (Id. at 46:4-19.)    
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believing that it could be – could delete evidence with the intent to delete evidence” could be 

potentially criminal conduct. (Frost SM, Jan. 11, at 50:12-15.)  Nathan told the Court that “[i]f 

someone intended to delete it, that would be a potential crime and would be very serious, and I 

would be concerned about it, and I was concerned about it.” (Nathan SM, May 8, at 34:10-16.) 

238. According to Bynum, after telling the individuals about the attempted deletions, 

he continued to work for “a very short amount of time . . . just scrolling back through the file 

making sure that the information was still viable.” (Bynum SM, Nov. 28, at 38:24-39:3, 39:6-

16).  Ryan testified that he thinks he instructed Bynum to hold tight and wait until they heard 

from the Court, and Pressley testified that, though she was not there at the time, she learned that 

Ryan gave instructions to Bynum to stop searching. (Ryan SM, Nov. 9, at 22:11-15, 35:7-11; 

Pressley SM, Dec. 18, at 31:22-32:12).  Bynum testified:  “[I]t’s my recollection that we stopped 

at lunch time, and I’m not sure whether [Ryan] actually stopped me or whether I wasn’t allowed 

to proceed.  Again, it’s a little fuzzy.” (Bynum SM, Nov. 28, at 78:14-19).  He also testified that 

no one immediately told him to stop working because there had been an attempted deletion and 

because the Court needed to be contacted. (Id. at 39:17-40:4.)  According to Bynum, he was not 

told that he needed to stop working until after the lunch break, which was less than five minutes 

after he discovered the deletion, at which time he was told that he had to wait while the system 

was being backed up. (Id. at 40:5-8.)  Bynum believes that it was Crawford’s boss who told him 

to stop working when he returned from lunch. (Id. at 95:12-18, 97:13-18.) 

239. Ryan does not recall whether anyone touched the server after the attempted 

deletion was discovered, or whether Bynum did any additional work that day. (Ryan SM, Nov. 9, 

at 33:8-34:17; 51:1-17).  Frost testified that, after the IAD agent arrived, Bynum continued to 

work on extracting the data. (Frost SM, Jan. 11, at 54:01-05, 55:01-04.) 
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240. After being told about the deletion, Ryan left the room and called Anzallo, and 

asked him to send an IAD agent to his location in the building. (Ryan SM, Nov. 9, at 22:11-15, 

23:2-9, 23:14-21, 35:7-11; Anzallo SM, Jan. 3, at 218:22-219:2.)  Ryan testified:  “I wanted to 

alert [Anzallo] to what I perceived to be a potentially big problem.  If in fact, somebody had 

attempted to delete the information on that server, that could be a huge problem.” (Ryan SM, 

Nov. 9, at 25:6-13.)  

241. Ryan testified that he informed Anzallo that they had “discovered a potential 

problem with the data in the server and that it appears that someone may have attempted to 

delete it.” (Id. at 24:2-6; see also Anzallo SM, Jan. 3, at 219:10-17 (stating that Ryan explained 

generally that he was with the servers and that there may have been possible tampering with the 

servers.).) 

242. After talking with Ryan, Anzallo called Commander Christopher LoJacono.  

(Anzallo SM, Jan. 3, at 220:17-18; Ryan SM, Nov. 9, at 25:3-5, 18-22 )  Anzallo explained to 

LoJacono what he heard from Ryan and asked that he send an agent down to Ryan’s location. 

(Anzallo SM, Jan. 3, at 220:19-23.)  LoJacono got in touch with Agent Sylvan Altieri and sent 

him to Ryan’s location. (Id. at 220:24-25; Ryan SM, Nov. 9, at 26:20-27:1.) 

243. Anzallo and LoJacono discussed the fact that Ryan’s request involved a case that 

was currently under investigation by Judge Facciola. (Anzallo SM, Jan. 3, at 221:6-15.)  They 

decided the better course of action was to have Altieri observe what was going on, and not open 

a case. (Id. at 221:15-19.)  They made this decision because they didn’t want to interfere with the 

Court’s investigation. (Id. at 221:24-222:9.) 
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244. The IAD took no other steps beyond observing; Altieri did not secure the servers 

or take any other investigative steps. (Anzallo SM, Jan. 4, at 9:11-15.)  Anzallo is not aware of 

Altieri taking possession of any evidence. (Id. at 9:22-25.) 

245. Ryan testified that later in the day (May 3, 2011), he, Pressley, and Frost met with 

Lanier to explain Bynum’s discovery and the attempted deletions. (Ryan SM, Nov. 9, at 40:15-

24, 52:7-53:04.)  Pressley testified that she did not meet with Lanier on May 3, 2011, and that 

Ryan’s testimony that she was present at a meeting is incorrect. (Pressley SM, Dec. 18, at 52:11-

17, 53:17-54:1.)  Frost also testified that she did not meet with Lanier that day. (Frost SM, Jan. 

11, at 56:20-57:1.)  Lanier testified that she does not recall if Pressley and Frost accompanied 

Ryan. (Lanier SM, Mar. 19, at 7:17-8:3.) 

246. Ryan testified that he informed the chief “[t]hat there was a potential problem 

with someone attempting to delete information from the computer.” (Ryan SM, Nov. 9, at 53:1-

4.)  It is clear from Lanier’s testimony however, that after speaking to Ryan about the servers on 

May 3, 2011, she did not understand that there had been an attempted deletion:   

 

The Court: Did you have occasion to have a meeting that day 
with Ryan after it was reported to you, either by Ryan or someone 
else, that there was some problem with reference to the possibility 
that someone had tried to delete data from one of the servers? 
 
The Witness: I don’t remember him specifically saying someone 
tried to delete data from the server.  What I remember Terry was 
saying was that there was data on the server and they wouldn’t be 
able to find out whether it was intentionally deleted or whether 
they were going to be able to recover it. 
 

(Lanier SM, Mar. 19, at 7:5-14.) 
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247. Lanier testified she had never been told, prior to testifying before the Special 

Master, that the attempted deletion occurred as a result of someone hitting the delete button. (Id. 

at 42:20-43:2.) 

248. Lanier affirmed that an attempted deletion is something she would have expected 

Ryan to inform her about, and that she would have understood that such an attempted deletion 

was potentially criminal. (Id. at 24:8-15.)   

Q: (by Mr. Turley): Had you been made aware that a piece of 
evidence that had been sought by Judge Facciola for many years 
showed evidence of someone hitting the delete button, would you 
have taken steps to make sure that this was treated as a potentially 
criminal matter? 
 
A: I have answered that question.  Yes. 
 

(Id. at 36:5-10.) 
 

249. Later on in the afternoon of May 3, 2011, Anzallo met with Lanier8 and informed 

her of his earlier discussions with Ryan: 

Chief Anzallo came to me after the first discussion with Terry 
Ryan that the servers had been located and that they were going to 
try and recover data on it.  Chief Anzallo apparently had a 
subsequent conversation with Terry Ryan where he had been asked 
to take control of these servers, and Chief Anzallo said he didn’t 
feel like that was appropriate, and I had to agree with him. 
 

(Lanier SM, Mar. 19, at 8:13-19.) 
 

250. Lanier testified that she reached the conclusion that the investigation should not 

be done by the MPD for two reasons: 1) because the MPD did not have a computer forensics unit 

and did not have the expertise to do an analysis of the server; and 2) because of what she knew 

                                                 

8 One of Anzallo’s duties is to brief Lanier on the day’s events. (Anzallo SM, Jan. 3, at 226:12-19.) 

Case 1:02-cv-02010-EGS-JMF   Document 982   Filed 12/16/13   Page 56 of 157



57 

from following the case, that it would be safer to have the analysis done by a neutral third party. 

(Lanier SM, Mar. 19, at 8:23-9:9.) 

251. Lanier testified that she told Anzallo to make sure somebody was guarding the 

door in the locked room where the servers were and recommended that the FBI come and take 

the servers because she knew they had a good computer forensics unit. (Id. at 10:8-19.)  Lanier 

“did not contemplate any involvement by the Metropolitan Police Department in whatever way” 

except making available to them any physical property that they may need. (Id. at 13:19-14:10, 

16:9-12.) 

252. Nathan recalled receiving a call from Valentine, who told him that a computerized 

version of the document had been found.9 (Nathan SM, May 8, at 7:2-8.)  Valentine informed 

Nathan that “there may have been attempted deletions from the hard drive and that that was 

going to be investigated.” (Id. at 7:9-13.) 

253. Lanier called Nathan and told him that there should not be an IAD investigation. 

(Lanier SM, Mar. 19, at 11:24-12:2, 12:4-12; 12:18-24; Anzallo SM, Jan. 3, at 228:8-24.)  Lanier 

testified that she called Nathan because she disagreed with Ryan on whether the MPD should 

analyze the servers and she wanted to “see how [Nathan] felt.” (Lanier SM, Mar. 19, at 12:4-12.)  

According to Anzallo, who was in the room during the conversation but heard only Lanier’s part 

of the conversation, Lanier wanted to run their decision by Nathan because she was going to 

convey the decision to Ryan. (Anzallo SM, Jan. 3, at 228:8-24, 229:20-230:2.)  Lanier testified 

that Nathan agreed with her decision that the IAD should not handle the investigation. (Lanier 

SM, Mar. 19, at 12:25-13:4, 26:17-22.) 

                                                 

9 Pressley testified that when she got back to Judiciary Square, she told her supervisors, Valentine and Efros, about 
what Bynum had found. (Pressley SM, Dec. 18, at 30:15-24.) 
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254. Following the call with Nathan, Lanier conveyed Nathan’s agreement to Anzallo 

and told him that she wanted the FBI to handle it. (Id. at 26:17-22, 27:9-10.)  Lanier testified that 

she made the initial call to the FBI and that she is “pretty sure” that she contacted Special Agent 

James McJunkin. (Id. at 26:23-27:10.)  Lanier testified that, at this point, she thought the FBI 

would do both the imaging and the analysis of the servers.10 (Id. at 27:12-16.) 

255. Nathan recalled having a telephone conversation with Lanier, but he had no 

recollection of her saying that the MPD would not be involved in the investigation. (Nathan  SM, 

May 8, at 7:15-20, 10:5-14, 64:3-11.)  He also did not recall knowing that there was a difference 

in opinion between Lanier and Ryan regarding whether the IAD should investigate the deletions. 

(Id. at 65:3-4.) 

256. Anzallo testified that he told Lanier that the matter should be referred to the Judge 

to decide what entity he wanted to investigate the matter. (Anzallo SM, Jan. 3, at 230:3-9.)  

According to Anzallo, both he and Lanier agreed that there was a need for Judge Facciola to be 

told as soon as possible. (Id. at 230:14-16.) 

257. Ryan testified that, at approximately 6:30 or 7:00 p.m., Lanier called him into the 

meeting with Anzallo, “at which [time he] think[s] that Chief Anzallo may have said that this is 

something that should be handled by [the] judge, referring back to the judge in the case.” (Ryan 

SM, Nov. 9, at 31:17-22, 57:12-17, 58:6-22.)  Lanier “at some point” made it clear to Ryan that 

the FBI was going to handle the investigation. (Lanier SM, Mar. 19, at 27:20-23.)  Anzallo 

testified that he recalled Lanier clearly saying that the IAD was not going to be involved, and 

that the matter had to be referred back to the Court. (Anzallo SM, Jan. 3, at 235:22-24.) 

                                                 

10 According to Lanier, the Secret Service ended up taking the servers because there was confusion over who was 
going to image the servers and someone contacted the Secret Service. (Lanier SM, Mar. 19, at 13:15-14:10.) 
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258. During his November 9, 2012 testimony, Ryan recalled having a meeting with 

Lanier and Anzallo in the early evening where he thinks they said that the matter should be 

referred back to and handled by the judge. (Ryan SM, Nov. 9, at 31:7-14, 31:17-22, 76:6-10.)  

During his January 3, 2013 testimony, Ryan testified that he did not specifically recall whether 

Lanier or Anzallo said that Judge Facciola should be informed about the attempted deletion.  

(Ryan SM, Jan. 3, at 82:3-9, 82:15-20; 85:23-86:6.) 

259. Lanier testified that she “was very surprised” when she later learned that Ryan did 

not recall her informing him that the IAD would not be conducting an investigation. (Lanier SM, 

Mar. 19, at 16:20-17:24.)  According to Lanier, “[i]t’s not typical for [Mr. Ryan] to forget.” (Id. 

at 17:24.)  Ryan testified that it is “not likely, but … certainly possible” that he could have 

forgotten a direct order from Lanier. (Ryan SM, Jan. 3, at 98:2-5.)   

260. At some point after the meeting with Lanier and Anzallo, and before the 

conference call with Judge Facciola the next day, Ryan “probably” spoke with Pressley and 

Frost. (Ryan SM, Nov. 9, at 86:1-15.)  Ryan does not recall the exact words of his discussion 

with Pressley and Frost, but he “was always under the impression that at some point the Attorney 

General’s office was going to communicate . . . [t]hat there was a potential deletion of 

information in the server.” (Id. at 87:17-24.) 

Court: So you thought that in the conversation that would be held 
in May, the day after this meeting, somebody would tell Facciola, 
A, Bynum believes he has detected the presence on the server of 
the E Team data, and, B, he has also detected an attempt by 
someone to delete data. 
 
A: Yes. 
 
Court: And you thought, after you spoke to Frost and Pressley, 
Facciola would be told both? 
 
A: Yes. 
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(Id. at 87:25-88:8.)   

261. On May 4, 2011, the Court and plaintiffs’ counsel were told about the discovery 

of the E-Team data through a notice filed by the District, as well as during a conference call with 

Judge Facciola and the other parties. (Chang SM (2012) Ex. 36; Chang SM (2012) Ex. 67.) 

262. On May 4, 2011, in a filing with the Court regarding the JOCC running resume, 

the District stated:   

The NC4 contractor has booted the system, searched for target data 
and located the data that was entered into the E-Teams server 
during the Fall 2002 IMF Weekend.  The contractor is reasonably 
confident that all data entered during the weekend has been located 
and is now accessible on the server.11  
 

 (Notice Regarding Fall 2002 IMF JOCC Running Resume Data [#779] in Chang at 1.)   

263. Ryan and Pressley spoke prior to the conference call with the Court. (Ryan SM, 

Jan. 3, at 117:11-13; Pressley SM, Dec. 18, at 59:19-22.)  Ryan does not recall whether they 

discussed the need to inform Judge Facciola about the attempted deletions; Pressley testified that 

they did not discuss that matter.12 (Pressley SM, Dec. 18, at 80:12-17; Ryan SM, Jan. 3, at 

117:14-17.) 

264. Counsel for the District participated in the conference call with the Court and the 

other parties from Ryan’s office.13 (Pressley SM, Dec. 18, at 59:19-22; Frost SM, Jan. 11, at 

71:25-72:3.)  Pressley reiterated what had been stated in the notice: 

                                                 

11 According to Frost, information pertaining to the attempted deletion and the IAD investigation were not included 
in the notice:  “[I]t’s one sentence, but it’s a sentence that would lead to many questions.” (Frost SM, Jan. 11, at 
68:1-8, 68:16-20.) 
12 Ryan recalls having discussions with Pressley and Frost about informing the Court. (Ryan SM, Nov. 9, at 31:24-
32:8.)  He is unsure whether those discussions occurred on May 3, 2011 or at a later time, but he “just knew in [his] 
mind that there was going to be a communication to the Court at some point to inform the judge about what had, had 
initially been perceived to be an attempt to delete the information.” (Id. at 32:9-17.) 
13 Despite the fact that Ryan’s presence is not noted in the hearing transcript (Chang SM (2012) Ex. 67, at 3:9-11 
(Pressley announcing her presence and noting that she had Frost with her)), Ryan, Pressley, and Frost were all 
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[Mr. Bynum] analyzed the server yesterday, has located an event 
folder for the three-day weekend, 26, 27, 28, and [has] located 
what he believes to be – what he’s reasonably confident is all of 
the data that was entered by operators using the E-Teams system 
during that three-day weekend. 
 

(Chang SM (2012) Ex. 67, at 4:19-24.) 

265. Counsel for the District did not reveal Bynum’s discovery of the attempted 

deletions during the teleconference with the Court. (Chang SM (2012) Ex. 67; Frost SM, Jan. 11, 

at 72:5-8.)  In addition, the District did not reveal that it had learned in 2008 that the data could 

be retrieved. (Chang SM (2012) Ex. 67; Frost SM, Jan. 11, at 72:9-12.) 

266. Pressley testified that the issue of whether the information regarding the deletions 

needed to be disclosed to the plaintiffs and the Court was “fully discussed” and that a collective 

decision was made to get the Court the information that was needed in order to get answers and 

guidance on the handling of the E-Team data. (Pressley SM, Dec. 18, at 67:13-68:3, 69:12-18.)  

Pressley testified:  

And if we had not needed particular guidance at that point in order 
to move forward and extract data and keep it safe and et cetera, 
then I’m not certain that there would have been a call.   
 

(Id. at 69:15-18.) 

267. According to Valentine and Frost, Pressley made the decision not to tell the 

Court—during the telephone conference with the Court—about the attempted deletion. (Chang 

SM (2012) Ex. 42, at 98:15-21; Frost SM, Jan. 11, at 73:3-10.)  Frost does not recall Pressley 

consulting with her about that decision. (Frost SM, Jan. 11, at 73:11-13.) 

                                                                                                                                                             

present for the conference call with the Court. (Ryan SM, Jan. 3, 118:18-119:1; Pressley SM, Dec. 18, at 59:23-24; 
Frost SM, Jan. 11, at 72:02-04.)  According to Pressley, Ryan was not introduced because he was not on the case. 
(Pressley SM, Dec. 18, at 74:8-13.)  Ryan testified that he participated in the conference call to assist Pressley and 
Frost by listening and trying to understand any directions provided by the Court. (Ryan SM, Jan. 3, at 124:17-
125:1.) 
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268. Ryan testified that the Court probably would have found the attempted deletion to 

be “significant.” (Ryan SM, Jan. 3, at 128:9-11.)  He believed he had an obligation to make sure 

that the OAG had the information it needed to inform the Court, but that the decision on when to 

inform the Court was up to the OAG. (Id. at 117:24-118:12.) 

269. Pressley testified that it was clear to her that the Court needed to be told exactly 

what Bynum had found. (Pressley SM, Dec. 18, at 48:6-7.)  However, “for many reasons, [she] 

believed the most appropriate way to proceed was to have Mr. Bynum be the person who 

testified . . . about what he as a witness had found.” (Id. at 48:13-16.)  Pressley testified:  “I felt 

like there was an obligation to do my job to the best of my ability for my clients, and I did not 

believe there was an obligation at that point to inform the Court and the parties of what Mr. 

Bynum’s testimony would be.” (Id. at 50:17-23.) 

270. Pressley did not tell plaintiffs’ counsel, right away, that they needed to depose 

Bynum. (Id. at 79:6-11.) 

271. Pressley testified she and Ryan had conversations after the teleconference 

regarding the next steps. (Id. at 78:13-19.)  They never had a conversation regarding when the 

Court should be told about Bynum’s discovery regarding the attempted deletions. (Id. at 78:20-

23.) 

272. Ryan testified that he thinks that, after the conference call with the Court, he, 

Pressley, and Frost briefed Lanier and believes they probably discussed the items Judge Facciola 

directed the District to do.14 (Ryan SM, Jan. 3, at 135:21-25, 136:10-14, 136:23-24.) 

                                                 

14 Following the telephone status call, Judge Facciola issued the following minute order:  “Upon representations 
made by Ms. Monique Pressley, Esq., counsel for the District of Columbia, during a telephone status held this day, 
the following is, hereby, ORDERED: 1) the so-called “Second Server” that contains an exact duplicate of the data 
on the “First Server,” which was examined by Mr. Bynam, the District's forensic expert, shall be FORTHWITH 
preserved inviolate, 2) Mr. Bynam shall produce an output, capable of being read by a lay person, summarizing the 
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273. Bynum returned to the MPD on the morning of May 4, 2012, and again met 

Crawford. (Bynum SM, Nov. 28, 41:15-23.)  Upon arrival, Bynum was asked to retrieve the data 

in order to make it available to the attorneys. (Id. at 98:2-6.)  Bynum worked with Kant, who was 

in his home office, to extract the data. (Id. at 42:3-18.) 

274. When Bynum left the MPD on May 4, 2011, he did not log out or shut down the 

E-Team system. (Id. at 80:22-25, 81:3-18.)  Bynum recalls closing the administrator application, 

but he believes that the computer was left on. (Id.)  No one from the District told Bynum that he 

needed to shut the computer down or secure it. (Id. at 81:22-25, 82:4-6.) 

275. In May 2011, it took Bynum approximately four hours to search for, locate and 

recover the data. (Id. at 75:18-21.)  Bynum stated that it would have taken him the same amount 

of time in May 2008. (Id. at 75:22-76:1.) 

5. The District’s External Handling of the Attempted Deletion  
 
276. On May 12, 2011, the District informed other defense attorneys of the attempted 

deletions. (Chang SM (2012) Ex. 22, at p. 10.)  The District stated: 

[D]uring a telephone conference call on May 12, 2011 at 10:30 
a.m., [the District] advised counsel for the United States, Chief 
Charles Ramsey, and Assistant Chief Peter Newsham of the 
attempted destruction of data or information from the E Team 
system. 

 
(Chang SM (2012) Ex. 22, at p. 10.) 

277. Regarding the attempted deletion, Frost stated:  “I didn’t think there was an issue.  

I did not think that either [Chief Ramsey or Asst. Chief Newsham] had been in the—had access 

                                                                                                                                                             

data that was the target of the forensic search ordered by the District, 3) the District shall provide both the Court and 
all parties in this matter a copy of the output summary. Signed by Magistrate Judge John M. Facciola on 5/4/11.” 
Minute Order dated 5/4/2011 in Chang. 
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to the computers to be able to press delete.”15 (Frost SM, Jan. 11, at 84:19-85:8, 82:16-23.)  

Pressley testified that she did not talk to the IAD before disclosing the attempted deletion to the 

other defense counsel. (Pressley SM, Dec. 18, at 89:24-90:4.)  Pressley testified that she “wasn’t 

aware that [any of the individual defendants] were ever suspected of doing anything.” (Id. at 

91:19-25.) 

278. The District informed the Court and plaintiffs’ counsel about the attempted 

deletion on July 12, 2011. (Chang SM (2012) Ex. 22, at p. 10.)  

279. Status conferences were convened by Judge Facciola on May 27, June 7, June 14, 

and June 22, 2011, to discuss the status of the federal defendants’ privilege review. (See Minute 

Entries dated May 27, 2011, June 7, 2011, June 14, 2011, and June 22, 2011 in Chang; Pressley 

SM, Dec. 18, at 102:18-103:4.) 

280. Ryan and Frost did not participate in the status conferences held on May 27, June 

7, June 14, and June 22, 2011. (Ryan SM, Jan. 3, at 146:20-147:12; Frost SM, Jan. 11, at 88:7-

15.) 

281. While Ryan testified that he was concerned that nobody told Judge Facciola about 

the attempted deletion, he did not express those concerns to Pressley or Frost. (Ryan SM, Nov. 9, 

at 89:23-90:11.) 

282. Valentine, testifying as a Rule 30(b)(6) witness on behalf of the District, said:  “I 

think the longer this went, the more concerned we got well, you know, we need to get this 

information to the Chang Plaintiffs, and the decision was made not to disclose it, and that was 

the District government’s position, that it should not be disclosed during that time period.” 

                                                 

15 Ryan testified that, in trying to figure out who some of the people were that might have potentially been involved, 
they came up with a list of people that included: Mark Beach, Bias, Gaffigan, Moss-Davis, Trugman, Sean Pipia, 
Guy Poren, and Howell. (Ryan SM, Nov. 9, at 28:18-29:9.) 
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(Chang SM (2012) Ex. 42, at 141:3-8.)  Frost testified that she discussed this concern with 

Valentine, that they were hoping the process would move faster, but that “it was out of [their] 

hands.” (Frost SM, Jan. 11, at 92:23-93:2.)   

283. Nathan testified that he was not aware that Pressley had made the decision not to 

advise Judge Facciola about the attempted deletions. (Nathan SM, May 8, 14:23-15:12.)  Nathan 

thought the disclosure had been made because he had received reports about the Court being 

advised. (Id.) 

284. According to Frost, not telling the Court about the attempted deletion until July 

12, 2011 was “a judgment call that Ms. Pressley made.” (Frost SM, Jan. 11, at 91:7-9.)  Frost 

testified that she was not concerned that 70 days had passed before Judge Facciola was informed 

because “[they] expected that as soon as the data was produced, [they] would be back in court 

and [they] would move from there . . . [she] knew [they] were getting closer.” (Id. at 90:15-24.)  

Frost testified:  “Looking back, I wish that we had been able to get before the Court earlier in a 

more formal setting.  And do I—if I had to do it all over again, yes, I would probably do things 

differently.” (Id. at 91:7-16.) 

285. While Ryan did not state an opinion as to whether informing the Court in July 

was fast enough, he testified that “the chief was probably expecting it to be done fairly quickly.” 

(Ryan SM, Nov. 9, at 78:6-25.) 

286. Pressley testified that “there wasn’t an exigency where this information was 

concerned” because “[t]he case was eight years old” “[a]nd so for a few weeks to go by in the 

discovery process was certainly not unheard of at this point.” (Pressley SM, Jan. 9 a.m., at 

110:10-22.) 
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287. Pressley and Frost were present at the July 12, 2011 Status Conference held 

before Judge Facciola. (Chang SM (2012) Ex. 39, at 3:15-17; Frost SM, Jan 11, at 93:19-24.)  

Prior to the hearing, Pressley and Frost did not confer regarding the need to inform Judge 

Facciola about the attempted deletion. (Frost SM, Jan. 11, at 93:25-94:6.) 

288. Pressley made the disclosure when prompted by plaintiffs’ counsel: 

Mr. Turley: Your Honor? 
 
Court: Yes. 
 
Mr. Turley: During our confer Ms. Pressley disclosed some 
information that we believe the Court should hear right away, and 
– 
 
Court: Please. 
 

*** 
 
Ms. Pressley: Actually, Your Honor, the reason that I was going to 
disclose it was so that you could do what you’ve already done, but 
since I’m –  
 
Court: Well, tell me anyway. 
 
Ms. Pressley: . . . One of the reasons why Mr. Bynum’s testimony 
is important before find[ing]s are made is because when he went in 
to extract the data, he did see what appeared to be clear evidence 
that the E-Team’s data files had been deleted by a user on February 
26th [sic] of 20[03] . . .  

 
(See, e.g., Chang SM (2012) Ex. 39, at 26:14-27:10.) 

289. Pressley testified: 

I was very clear in my representations that I would have much 
rather it be done through testimony, and the only reason that it was 
stated in the manner it was, was because after I informed counsel 
for Chang plaintiffs, counsel for Chang plaintiffs raised it with the 
Court. 
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(Pressley SM, Dec. 18, at 110:22-111:2.)  Judge Facciola brought up the issue of Bynum needing 

to be deposed. (Chang SM (2012) Ex. 39, at 17:23-18:1.) 

290. During the July 12, 2011 hearing, plaintiffs’ counsel stated:  “[W]e were also 

informed that there is a current investigation being done by Internal Affairs at the MPD into this 

attempt to destroy evidence . . . that could incriminate MPD officers or the MPD generally.” 

(Chang SM (2012) Ex. 39, at 30:19-31:16.)  Plaintiffs’ counsel added: 

The District has always maintained there was no evidence of 
anyone trying to destroy evidence.  There now is, and the MPD 
itself will be investigating that, which we think is inappropriate. 

 
(Chang SM (2012) Ex. 39, at 31:14-17.)  Pressley responded that the attempted deletion “was 

reported to Internal Affairs by (unintelligible) counsel’s office, and they were provided some 

time alone with Mr. Bynum in order to ask whatever questions they had to ask him, to move 

from there.” (Chang SM (2012) Ex. 39, at 31:20-32:1.)   

291. Immediately after the July 12, 2011status conference, Pressley and Frost walked 

over to Ryan’s office at MPD. (Frost SM, Jan. 11, at 129:20-130:7.)  Ryan was not present at the 

status conference, but he was informed afterwards that Pressley had told plaintiffs’ counsel and 

the Court about the attempted deletion. (Ryan SM, Jan. 3, at 149:18-150:1.) 

292. According to Ryan, he, Pressley and Frost then went to Lanier’s office to brief her 

about what happened at the hearing. (Ryan SM, Jan. 3, at 159:16-25; Frost SM, Jan. 11, at 130:8-

9.) 

293. According to Ryan, later in the afternoon, Lanier talked with Nathan via 

telephone conference. (Ryan SM, Jan. 3, at 159:19-25.)17  During this conference call, there was 

                                                 

17 Because of conflicting testimony, it is unclear who else was present when Lanier called Nathan.  Ryan testified 
that, in addition to Lanier and himself, Pressley and Frost were also present. (Ryan SM, Jan. 3, at 159:16-25.)  
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discussion about wanting to get the investigation away from the District “to avoid any kind of 

allegation or suspicion that there is a taint involved if the District is investigating itself.” (Id. at 

160:1-6.)  Ryan testified: “the chief said, well, I will see if the FBI can step in and do it.” (Id. at 

160:6-7.) 

294. Lanier recalled discussing, in July 2011, the existence of deleted material that 

would be recovered. (Lanier SM, Mar. 19, at 28:16-17.)  She also recalls there being confusion 

over the terminology and having the “meaning of deletion” explained to her by Ryan. (Id. at 

28:12-39:3.)  According to Lanier, Ryan did not inform her that someone hit the delete button.  

(Id. at 30:17-25.)  Lanier testified that, had she been told, she would “of course” have been 

concerned that there had been a possible crime. (Id. at 31:1-7.) 

295. In response to plaintiffs’ interrogatories, the District stated that, after the status 

hearing on July 12, 2011, Lanier and Nathan made the decision to refer the matter of the 

attempted destruction to the FBI, which opened an investigation. (Chang SM (2012) Ex. 22, at 

pp. 9-10.) 

296. Lanier then called Anzallo and informed him of the decision to ask the FBI to 

open up a forensics investigation and take charge of the servers. (Anzallo SM, Jan. 3, at 240:2-7; 

Ryan SM, Jan. 3, at 160:8-9.)  After receiving the call from Lanier, Anzallo contacted Ron 

Hosko, the then chief of the criminal division of the FBI Washington Field Office. (Anzallo SM, 

Jan. 3, at 240:2-12, 242:6-9, 242:12-20; Ryan SM, Jan. 3, at 160:8-12.) 

297. Anzallo testified that Hosko did not agree to open up a full-blown investigation, 

but said he would open up a preliminary inquiry. (Anzallo SM, Jan. 3, at 242:16-20.)  According 
                                                                                                                                                             

However, Frost indicated that she was not involved in a conversation where Nathan participated by telephone. (Frost 
SM, Jan. 11, at 131:10-16.) 
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to Anzallo, the FBI always opens a preliminary inquiry first before starting a full investigation. 

(Id. at 242:21-243:2.) 

298. Anzallo got Hosko in touch with Ryan and they (Ryan and Hosko) spoke about 

how they were going to proceed. (Id. at 243:3-10.)  Anzallo testified the he called Ryan to let 

him know that Hosko would be contacting him. (Id. at 243:11-20.) 

299. Anzallo testified that he “just told him about the servers” but didn’t give Hosko 

specific instructions, and put him in touch with Ryan “because he obviously knew more about 

the case than I did.” (Anzallo SM, Jan. 4, at 12:18-13:2.)  Anzallo left it to Ryan to give Hosko 

the details as to what needed to be investigated. (Id. at 13:22-25.)   

300. According to Ryan, the FBI referral concerned both the GroupSystem server and 

the E-Team server. (Ryan SM, Jan. 3, at 168:7-9.)  Ryan testified that he discussed the referral 

with four FBI agents and “briefed each of them about . . . the circumstances surrounding [the 

need] for the assistance of the FBI [and that the referral included] all three servers.” (Id. at 

168:14-25.) 

301. The referral made to the FBI was in part due to the July 21, 2011 status 

conference with Judge Facciola, and in part because there was “[j]ust a general belief that, 

because of the allegations, if we were to investigate this ourselves, that – and found no evidence 

of wrongdoing, we would be accused of not conducting an impartial investigation.” (Frost SM, 

Jan. 11, at 133:6-13.)  Ryan testified that the matter was referred to the FBI because a “decision 

was made internally that it would be best for some entity outside the District of Columbia that 

has criminal investigative authority to conduct the investigation.” (Ryan SM, Jan. 3, at 158:4-7.) 

302. On July 27, 2011, the District stated: 

[T]he District of Columbia took appropriate steps at the time the 
attempted deletion was brought to the attention of the Metropolitan 
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Police Department, and has now taken further steps to ensure that 
the matter is handled appropriately.  Specifically, the MPD 
consulted with the United States Secret Service which performed 
forensic imaging of the E-Teams Server prior to the data being 
extracted, alerted the Internal Affairs Division immediately upon 
being notified that an attempted deletion of data had occurred, and 
on July 12, 2011, the information regarding the attempted deletion 
of the E-Teams server data and the missing Group Systems server 
data was referred to the Office of the United States Attorney 
(“OUSA”) and the Federal Bureau of Investigation (“FBI”) for 
further investigation.   
 

(Response By District of Columbia to Chang Plaintiffs’ Motion For A Protective Order To 

Preserve Evidence Related to the Attempted Destruction of the E Team Data and Opposition to 

Motion for a Show Cause Order [#806] in Chang at 1-2.)  This filing was signed by Pressley and 

Frost, and included Nathan’s signature block. (Id. at 6.) 

303. On August 18, 2011, the District stated:  “[T]he District of Columbia 

Metropolitan Police Department referred the matter of the attempted deletion of E-Teams server 

data and the missing Groupsystems server data to the FBI and OUSA for investigation on July 

12, 2011.” (District of Columbia’s Motion To Stay Discovery Regarding JOCC Running Resume 

Data Recovery [#817] in Chang at 3.)  This filing was signed by Pressley and Frost, and included 

Nathan’s signature block. (Id. at 10-11.) 

304. On October 4, 2011, the District stated:    

As this court is aware, a contractor from NC4 informed the District 
that it appeared that someone with access to the E Teams system 
had attempted to delete the data on February 26, 2003. Thereafter, 
the District of Columbia referred the matter to the Office of the 
United States Attorney ("OUSA") and the Federal Bureau of 
Investigation ("FBI") on July 12, 2011.  
 

(District of Columbia’s Memorandum In Opposition to Chang Plaintiffs’ Motion To Compel 

30(b)(6) Witness Regarding the Attempted Deletion of E Team Data and  in Support of Motion 
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for Protective Order Precluding Deposition [#840] in Chang at 5.)  This filing was signed by 

Pressley and Frost, and included Nathan’s signature block. (Id. at 8-9.)     

305. On October 11, 2011, the District stated:   

. . . the Fall 2002 IMF JOCC Running Resume data stored on the E 
Teams server has been recovered and the remaining issues of the 
attempted deletion of the E Teams server data and the missing 
Groupsystems server data have been referred to the Office of the 
United States Attorney (“OUSA”) and the Federal Bureau of 
Investigation (“FBI”) for investigation since the Court’s referral of 
the matter to the Special Master.  Thus, since the Chang Plaintiffs 
now have the JOCC Running Resume data from the E Teams 
server, and the matter now has been referred for investigation to 
Justice (which was the stated purpose of the Special Master’s 
investigation – to determine whether there should be a referral) the 
time has come for this Court to stay or, alternatively, to close 
further proceedings before the Special Master regarding the JOCC 
Running Resume…. 
 

(Chang SM (2012) Ex. 38, at 2.)  The October 11, 2011 filing also stated that “the District of 

Columbia MPD initiated an internal investigation and ultimately referred the matter to the Office 

of the United States Attorney (‘OUSA’) and the Federal Bureau of Investigation (‘FBI’) on July 

12, 2011.” (Id. at 9.)  This filing was signed by Pressley and Frost, and included Nathan’s 

signature block. (Id. at 19.)  

306. On October 18, 2011, the District stated that it had “referred the matter of the 

attempted deletion of E-Teams server data and the missing Groupsystems server data to the FBI 

and OUSA for investigation on July 12, 2011.” (District of Columbia’s Objections to Order 

Denying Motion to Stay Discovery Regarding JOCC Running Resume Data Recovery [#858] in 

Chang at 3.)  This filing was signed by Pressley and Frost, and included Nathan’s signature 

block. (Id. at 13.) 

307. On April 12, 2012, e-mails were exchanged between plaintiffs’ counsel and 

District counsel.  Following the District’s notice on April 11th, plaintiffs asked District counsel, 
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among other things, questions about the scope of the original referral.  The email from plaintiffs 

was to both Causey and Frost: 

2:22 p.m. – Mr. Causey responds: 
 
PJ – As the Notice clearly states, the District is looking to Special 
Master Facciola for direction on how to proceed in this matter.  To 
the extent the Court directs the District to answer your questions, 
the District will do so, pursuant to a schedule set by the Court and 
not by the plaintiffs, subject to any privilege or work product 
objections that may apply.   
 

(Chang Plaintiffs’ Response to District Notice Regarding FBI Report [#897-1] at 1-2.)   

308. On April 23, 2012, the District stated “This issue of what information, if any, was 

‘deleted’ was one of the principal reasons for the referral to IAD and then to the FBI.” (District 

Defendants’ Opposition To Chang Plaintiffs’ Motion To Compel Completion of Fed. R. Civ. P. 

30(b)(6) Deposition [#887] in Chang at 6 n.9.)  This filing was signed by Causey and Frost, and 

included Nathan’s signature block. (Id. at 9-10.) 

309. Despite the District’s repeated filings indicating that the IAD had investigated the 

attempted deletions, no such internal affairs investigation was ever opened. (Lanier SM, Mar. 19, 

at 32:13; Anzallo SM, Jan. 4, at 9:11-15.) 

310. The District stated:   

According to Chief Anzallo, after Mr. Ryan arrived, the three of 
them discussed the issue for a few minutes and Mr. Ryan was 
informed of the decision to not open a formal IAD investigation.  
Also according to Assistant Chief Anzallo, it was decided that the 
better course of action was to inform the court of the fact that the E 
Team server had been successfully accessed by an E Team 
representative and that, according to Mr. Bynum, it appeared that 
there had been ‘deletions’ of information from the system.  It was 
also decided by Chief Lanier at this time to secure the servers and 
this was done immediately. However, Mr. Ryan has no present 
recollection of being told by Assistant Chief Anzallo and/or Chief 
Lanier that a decision had been made to not open a formal IAD 
investigation and, as a result, OAG attorneys defending the Chang 
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case did not know about the decision to not open a formal IAD 
investigation. 
 

(Chang SM (2012) Ex. 24, at 11.)  Anzallo testified that the Chief specifically said, in the May 3, 

2011 meeting, that there would be no IAD investigation. (Anzallo SM, Jan. 4, at 3:21-4:6, 

Anzallo SM, Jan. 3, at 235:22-24).  Ryan testified that he has no recollection of that fact. (Ryan 

SM, Jan. 3, at 96:5-10.)  

311. Frost believed that an IAD investigation was ongoing and that after the July 12th 

hearing, the investigation would be transferred to the federal government. (See, e.g., Frost SM, 

Jan. 11, at 60:1-16, 104:08-12, 123:16-19.) 

312. According to Lanier, Nathan had been informed that the IAD would not 

investigate the attempted deletions, and he agreed with the decision. (See Lanier SM, Mar. 19, at 

11:24-12:2, 12:4-12, 12:18-24, 13:2-4, 26:17-22; Anzallo SM, Jan. 3, at 228:8-24). 

313. Nathan testified that he only learned “lately” that there was no MPD 

investigation. (Nathan SM, May 8, at 55:15-18)  Nathan also stated:  “I didn’t order any 

withdrawal of previous filings, I wanted the record to be accurate and corrected.” (Id.)    

314. On April 11 and May 14, 2012, the District filed two separate notices regarding 

the FBI’s investigation into the GroupSystem server. (See Notice of Results of FBI Investigation 

Into the Group System Server [#885]; Notice of Receipt by District Defendants of Report from 

FBI Regarding Investigation of the Group System Server [#894].)  On April 23, 2012, the FBI 

issued a report regarding its investigation into possible obstruction of justice by the MPD. 

([#894-1] at 2.) 

315. According to the notices and the FBI report, the FBI could not retrieve all of the 

data from the GroupSystems server and could not definitively determine whether there had been 

any alteration or destruction of data on the GroupSystems server. ([#885]; at 2; [#894-1] at 2 
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(stating that “[t]he Federal Bureau of Investigation Computer Analysis Response Team (CART), 

after exerting all reasonable resources, was only able to view the data from the group server in a 

raw format.  This level of analysis did not make it possible to determine if and when entries were 

altered or deleted.”).) 

316. The Notices and the FBI Report also indicate that the District’s referral to the FBI 

did not include a request to investigate the attempted deletion of E-Team data. ([#885] (stating 

that “[o]n or about July 12, 2011, MPD and the Attorney General for the District of Columbia 

jointly requested the FBI to take possession of the Group Systems server and conduct an analysis 

of the server to determine if any data pertaining to the September 2002 IMF demonstrations 

could be found and retrieved from the server, and to determine if there was any evidence of any 

attempt to tamper, alter, or destroy data on the server.”).) 

317. Frost testified that she “can’t recall” whether the District discussed correcting 

what had been told to Judge Facciola. (Frost SM, Jan. 11, at 159:23-161:2.) 

318. According to Marina Braswell, counsel for the federal defendants, in July of 

2011, the MPD provided the FBI with three servers, one containing the GroupSystems data and 

two containing E-Team data. (Braswell SM, Jan. 9, at 101:23-25.)  Braswell also stated: 

Around the same time, the MPD informed the FBI that MPD’s 
contractor, NC4, was able to restore and retrieve the data on the 
ETeams’ server.  So the FBI limited its inquiry to trying to restore 
and analyze the data on the GroupSystems’ server to determine if 
there were any attempts to alter or delete the data.  That was the 
scope of the FBI’s inquiry. 
 
The FBI was able to access data on the GroupSystems server but 
only in raw format, and from the raw format, it was not possible to 
determine whether or not any entries had been altered or deleted. 
 
The FBI had already discussed this issue with the criminal division 
in our office and a determination was made that the statute of 
limitations has likely run on any obstruction of justice charges. 
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Taking this into account, everyone agreed that there would be no 
further efforts on the matter and the criminal division and the FBI 
closed its files, and then in November 2011 the servers were 
returned to MPD. 
 

(Id. at 102:1-18.)  

6. The District’s Discovery and Handling of the JOCC Running Resume 
Book 

 
  a. Officer Strader’s Discovery of the Book  

319. On October 7, 2009, Strader received an email from Jones, requesting that, to the 

extent he could locate any digital or hard-copy files of the September 2002 running resumes, he 

provide them to Ryan and Harris. (Chang SM (2012) Ex. 28.) 

320. Strader testified: “I had worked numerous JOCC activations and you always make 

hard copies.  They go to the command staff.” (Strader SM, Nov. 8, 2012 at 56:8-10.) 

321. Following Strader’s receipt of Jones’ email (Chang SM (2012) Ex. 28), Strader 

and members of the CIC were instructed by Jeff Wobbleton, the MPD’s Deputy Director of the 

Fusion Center, and Lieutenant Jesse Porter, to clean their desks in advance of a visit by a 

congressional delegation. (Strader SM, Nov. 8, at 16:23-17:18.)  There were two instructions 

from Wobbleton to clean the CIC. (Id. at 109:9-18; Chang SM (2012) Ex. 29).  The second 

instruction was in March 2010. (Id.)  During the cleanup, Strader accessed an older white filing 

cabinet within the CIC, that sat between two windows, and in which the CIC staff kept menus, 

snacks, and personal items. (Id. at 18:16-21, 19:2-4.)  Strader opened one of the drawers and 

discovered, on top of a number of other items and in the center of the drawer, three books. (Id. at 

18:11-19:1, 19:12-24.)  The topmost book was blue, bound on the side, and entitled “JOCC 

Activation Running Resume.” (Id.)  
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322. Strader had accessed the exact same filing cabinet and drawer the day before and 

had not observed the presence of the book. (Id. at 19:5-11.) 

323. Strader found the book sometime between October 7, 2009 and December 31, 

2009. (Id. at 90:14-18; Ryan SM, Nov. 9, at 5:7-10.) 

324. Strader described the book as a “bluish marbleized color . . . about the size of a 

legal paper.” (Strader SM, Nov. 8, at 19:17-18.)  Herold testified that it was not “like a three-ring 

binder.” (Id. at 19:16-24; Herold SM, Jan. 3, at 213:4-6.)  Both men indicated that it had both a 

top and bottom cover. (Strader SM, Nov. 8, at 19:16-24; Herold SM, Jan. 3, at 213:7-10.)  

Strader said that the “binding side on the back” looked “like an accordion, like something that 

would expand . . . [in place of a three-ring binder, the book had metal clamps that came up 

through the paper and folded over to hold the pages] . . . [It was b]etween two and three inches 

thick.” (Strader SM, Nov. 8, at 19:16-24; 20:18.) 

325. When Strader first opened the cover, he saw what appeared to be “a transcript of 

radio runs.” (Id. at 20:21-22.)  According to Strader, the book also contained a portion that 

looked like a “letter . . . like you were reading a book.” (Id. at 22:17-25.)  Strader looked through 

the book and, as he got approximately three-quarters of the way through the book, towards the 

bottom right side of the page, Strader saw “September 27th, 2002, Pershing Park.” (Id. at 20:21-

21:5.)  Strader closed the book and took it to Lieutenant Porter, and told Porter that he thought he 

found the book Jones was looking for. (Id. at 21:2-5.)  Porter told Strader to take the book to 

Jones. (Id. at 21:6-7.) 

326. Strader testified that Jones officially retired from the MPD in March 2010 and had 

left the MPD before that. (Id. at 109:23-110:12.)  Strader further testified that the book couldn’t 

have been discovered during the March 2010 cleanup, because that would mean that Porter 
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would have directed him to provide the book to Jones, even though he had already left the MPD. 

(Id.)  

327. When Strader went to take the book to Jones, Jones was not in his office. (Id. at 

24:6:-19.)  However, Thomas Wilkins was sitting in a conference room next to Burke’s office. 

(Id. at 24:16-20.)  Strader walked into the conference room to give Wilkins the book and saw 

that Herold and Sergeant Christopher Yezzi were also in the conference room with Wilkins. (Id. 

at 24:16-25:7; Herold SM, Jan. 3, at 182:10-18.) 

328. Strader told Wilkins that he thought he had the Pershing Park running resume that 

Jones was looking for. (Strader SM, Nov. 8, at 25:1-6.)  Wilkins “threw up his hands, rolled his 

chair back” and said that he didn’t want it.” (Id. at 25:7-8; see also Herold SM, Jan. 3, at 182:23-

183:2.)  Herold then stood up and told Strader that he would take the book to Ryan. (Strader SM, 

Nov. 8, at 25:14-25; Herold SM, Jan. 3, at 183:1-2.) 

329. Herold “paged through [the book and] realized what [he] was looking at was a 

running resume, and immediately thought [he] should take it to [the MPD] general counsel.”  

(Herold SM, Jan. 3, at 185:4-6.) 

330. As to the book, Herold testified that it was “8 ½-by-11 inches with a cardboard 

cover bound with a piece of black tape  . . . It did have a cover to it, a top and a bottom . . . It was 

not a three-ring binder . . . [it appeared to be a] production of our in-house production unit.” 

(Herold SM, Jan. 3, at 184:13-15; 213:7-10; 184:16-17; 184:13-15.)  Herold does not recall the 

color of the book, but stated that there was writing on the cover, although he does not recall what 

the writing was. (Id. at 212:14; 186:19-23.)   
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331. When Strader’s testimony about the document’s metal clamps and accordion-like 

binding was read to Herold, Herold said:  “[T]hat’s not the binder I recall.” (Herold SM, Jan. 3, 

at 213:11-19.) 

332. Herold delivered the book to the General Counsel’s office, but everyone except 

Quon had gone to lunch. (Quon SM, Nov. 28, at 244:15-21.)  Quon testified that Herold “looked 

a bit shaken and a little concerned.” (Id. at 244:19-20.) 

333. Quon stated:  “[T]his was something that was very serious . . . there were going to 

be implications, very serious implications for us having found this so late.” (Id. at 245:9-16.) 

334. Herold gave the book to Quon. (Id. at 248:8-10.) 

335. Herold testified that when Quon looked at the book, “[s]he seemed surprised . . . 

She kind of sat back in her chair, and it was a non-verbal emotional response to looking at what 

she was seeing . . . [I]t’s not that she jerked or something like that, but I could visibly see an 

emotional response to her looking at the document.” (Herold SM, Jan. 3, at 206:5-19.) 

336. According to Quon, she “briefly looked through” the book but did not “look in 

depth [at the book] because [she] took . . . Captain Herold at his word at that point that this was 

the running resume for the Pershing Park incident.” (Quon SM, Nov. 28, at 248:11-16.)  Quon 

testified that there were “some documents that looked like radio transmissions and some running 

resumes.” (Id.) 

337. Quon stated that she was “too shaken” to focus on the document and determine if, 

in fact, the document was the running resume for the September 2002 IMF Event. (Id. at 248:11-

24.)  She and Herold spent approximately five to fifteen minutes discussing “the implications of 

[finding the Pershing Park running resume] … [a]nd that [the District] searched for this for so 
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many years, that OAG had made certifications that there were searches done and that nothing 

could be found.” (Id. at 247:4-22.) 

338. Shortly after Herold delivered the book to Quon, Koger, who had previously been 

removed from this case, “happened to come to [the MPD General Counsel’s] office” and looked 

at the book.  According to Ryan, Koger “actually looked at the document, and he recognized that 

it didn’t contain any resume from September 2002.” (Ryan SM, Nov. 8, at 143:9-16; see also 

Quon SM, Nov. 28, at 246:8-11 (stating that Koger “just happened to walk by”); Herold SM, 

Jan. 3, at 185:17-20.) 

339. Herold testified that he took the book back from Quon and handed it to Koger. 

(Herold SM, Jan. 3, at 185:21-23.)  Quon testified that she then handed Koger the JOCC RR 

Book. (Quon SM, Nov. 28, at 246:12-20.)  Quon also testified that when she handed Koger the 

JOCC RR Book, she said, “I believe this is the running resume.” (Id. at 246:12-14.) 

340. According to Herold, Koger “confirm[ed] it was a running resume.” (Herold SM, 

Jan. 3, at 187:22-23.) 

341. Herold added that Koger “paged through it, and within a few seconds, told 

[Herold] that this was a running resume, but from a different matter . . . that had recently 

settled.” (Id. at 187:13-16; Quon SM, Nov. 28, at 246:12-20 (stating that Koger “flipped through 

the pages, and he looked at the documents… And he got to the end”).)  Koger looked at the 

document for approximately “30 seconds.” (Herold SM, Jan. 3, at 207:4-7.) 

342. After speaking with Koger and Quon, Herold returned to his meeting with 

Wilkins. (Id. at 188:8-12.)  Herold left the book with Quon. (Id. at 188:15-16.) 

343. After Ryan returned from lunch, Quon took the JOCC RR Book to Ryan’s office. 

(Ryan SM, Nov. 8, at 126:24-127:4; Quon SM, Nov. 28, at 251:2-19.) 
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344. Quon handed Ryan the book, and, in an effort to “pull a joke on him . . . said 

something to the effect that they [had] found [the book] in the cabinet.” (Quon SM, Nov. 28, at 

251:16-25.) 

345. Ryan testified that after he looked through the book briefly, Quon said:  “[D]on’t 

worry, Terry, this is not the running resume for the Pershing Park case.  Tom looked it over, and 

it’s not the running resume, so don’t worry about it.” (Ryan SM, Nov. 8, at 128:2-11; Quon SM 

Nov. 28, at 251:16-25.)  Ryan “flipped through the document” and testified “Did I  miss a couple 

of pages?  I could have.  I don’t know.” (Ryan SM, Nov. 8, at 147:1-5.)  Ryan reviewed the 

document for a “couple of minutes maybe, max.” (Id. at 137:22-138:2.) 

346. Around the same time that Quon informed Ryan that the book was not the 

September 2002 running resume, she also informed him that it had been reviewed by Koger. (Id. 

at 144:6-12; Quon SM Nov. 28, at 251:16-25.)  Ryan testified that did not talk to Koger that day 

about the book, but may have done so at a later time. (Ryan SM, Nov. 8, at 154:10-17.) 

347. Ryan was aware that Koger had withdrawn from the case at the time he received 

the book from Quon. (Ryan SM, Nov. 9, at 5:2-14.)  

348. Ryan understood Quon was playing a joke on him by pretending that the 

document was the September 2002 running resume. (Ryan SM, Nov. 8, at 259:19-25.) 

349. Ryan then “wanted to surprise [his] colleague, Mr. Harris, with the book.” (Id. at 

137:8-16.)  Ryan called “Mr. Ron Harris, to come down to [his] office” to look at the book. (Id. 

at 136:8-13; see also Quon SM, Nov. 28, at 252:4-20.)  When Harris arrived, Ryan told him to 

“take a look at this, or words to that effect.” (Ryan SM, Nov. 8, at 138:20-23; see also Quon SM, 

Nov. 28, at 252:4-20.)  Ryan does not think that he described the book to Harris. (Ryan SM, 

Nov. 8, at 139:1-3.)  Once Harris reached the end of the blue book, Ryan, Quon, and Harris “all 
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laughed because [they] knew that [Quon and Ryan] had scared Mr. Harris a bit.” (Quon SM, 

Nov. 28, at 252:13-20.) 

b.  Ryan’s Custody of the Book 

350. On July 30, 2009, the Court ordered Ryan to file a declaration addressing: 

(1) the pattern of abuses engaged in and repeatedly acknowledged 
by the District during the pendency of these cases; (2) the 
District’s plan for both promptly concluding discovery in these 
cases and assuring the Court, the parties, and the public that all 
discoverable materials have been turned over to plaintiffs in these 
actions; and (3) whether any investigations have been conducted 
into the discovery violations and missing and/or destroyed 
evidence in these cases and if not, why not. 
 

(Order [#486] in Chang at 1-2.) 

351. In his declaration, Ryan informed the Court: 

On Monday, August 3, 2009, I directed MPD OGC staff attorneys 
to search all locations within the OGC offices where documents 
relevant to these cases could be or could have been stored. 
 
I then instructed MPD OGC staff attorneys to immediately begin 
scanning all of the documents obtained during discovery in these 
matters.  These documents will be assigned OGC Bates numbers 
for identification purposes.  
 
I have also instructed the MPD OGC staff attorneys to create an 
index of every document obtained during discovery in these 
matters.   
 
Once the index is completed, it will be reconciled with the OAG 
production for the purpose of verifying that OAG has received and 
produced all non-privileged documents relevant to this case. 
 

([#490-4] in Chang at ¶¶ 4-7.)   

352. The MPD does not keep a log of items turned into the MPD OGC. (Ryan SM, 

Nov. 8, at 174:3-22 (stating “[w]e don’t log things in.  We keep track of it, I think, by 

maintaining a copy of it.”).) 
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353. After the meeting between Ryan, Harris, and Quon about the book, “[t]he 

document just resided in [Ryan’s] office for a great many days, months.” (Ryan SM, Nov. 8, at 

140:19-21.)  Ryan did not turn over the document to the OAG to produce to plaintiffs “[b]ecause 

it didn’t appear to [Ryan] and [his] colleagues to be responsive to discovery.” (Id. at 151:17-23.)  

Ryan believed it was the same document that the OAG already had. (Id. at 151:1-7.) 

354. Ryan did not dispose of the document “[b]ecause it appeared out of nowhere in 

the fall of 2009, after [he] had asked the department, various units, to scour their, you know units 

to locate stuff, and this mysteriously appears after they previously had searched for it.” (Ryan 

SM, Nov. 8, at 152:1-7.)  Ryan “figured [he] might as well hang on to it.” (Id.) 

355. Ryan planned to hold on to the document “[u]ntil this case is over,” even for 

another decade. (Ryan SM, Nov. 8, at 152:10-15.) 

356. Ryan testified that, in the months before the disclosure of Strader’s allegations, he 

“preserved the book because it was potentially a document that had been produced by somebody 

in connection with the [Chang] litigation.” (Ryan SM, Nov. 8, at 260:25-262:24.) 

357. Ryan’s office was often left open. (Ryan SM, Nov. 8, at 184:8-12.) 

358. Ryan eventually put the document in the filing cabinet. (Ryan SM, Nov. 8, at 

260:25-261:3.)   

c. Strader’s Identification of the Book 

359. About three weeks after Strader found the JOCC RR Book, Sergeant Rick Murray 

overheard some people talking in the CIC. (Strader SM, Nov. 8, at 26:3-18.)  Murray approached 

Strader and asked him if Lanier was aware he found the JOCC RR Book. (Id.)  When Strader 

informed Murray that he had not told Lanier about the book, Murray suggested that Strader 

inform the Chief. (Id.)  
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360. As a result, Strader contacted Lanier’s chief administrative officer, Captain Ralph 

Ennis. (Id. at 26:15-27:1.)  Strader went to Ennis to explain what he found. (Id. at 27:3-17.)  

Ennis said that he didn’t know what Strader was talking about and made a phone call. (Id. at 

27:18-20.) 

361. Strader does not know who Ennis called; Strader only heard what Ennis said 

during the phone call. (Id. at 27:18-23.)   

362. Ennis told the other person on the call that Strader was sitting in his office and 

telling him about a book that he found. (Id. at 27:21-23.)   

363. Ennis said:  “[Y]eah, [Strader] is a real good guy.” (Id. 27:24-28:1.)  Ennis then 

said:  “[W]ell, he will do what I tell him.” (Id. at 28:1-3.)  Ennis then hung up the phone and told 

Strader to go see Ryan. (Id. at 28:4-10.)  Strader did not know who Ryan was at the time, nor did 

he know where the general counsel’s office was located. (Id.)  Ryan did not recall receiving a 

telephone call from Ennis. (Ryan SM, Nov. 8, at 157:17-25, 165:3-20.)  

364. When Strader arrived at Ryan’s office, he was greeted by Harris and Ryan in the 

conference room outside Ryan’s office. (Strader SM, Nov. 8, at 28:22-29:24.)  Ryan recalls 

meeting Strader “in the fall of 2009, or perhaps the Spring of 2010.” (Ryan SM, Nov. 8, at 

166:9-18.) 

365. On a small conference table in front of Ryan’s desk was a blue book. (Strader 

SM, Nov. 8, at 29:13-24.) 

366. Ryan asked Strader if he recognized the book. (Strader SM, Nov. 8, at 29:20-22.)  

After getting a closer look, Strader said that it was the book he gave to Herold. (Id. at 29:23-24.) 

367. Ryan then picked up the book, asked Strader where he found the book, and asked 

him to show Ryan and Harris where he had found the book. (Strader SM, Nov. 8, at 30:10-15.) 
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368. Strader asked whether he had found “something that wasn’t meant to be found.” 

(Id. at 30:16-17.)  Ryan responded that Strader “did the right thing.” (Id. at 30:17-18.)  Ryan 

added that “the problem is that numerous people have already testified that there is no more 

evidence to be found, and now you present this.” (Id. at 30:18-20.)  Ryan then said:  “[W]e will 

deal with it.” (Id. at 30:21.) 

369. In response to the Court’s questioning, Ryan testified that he does not remember 

asking Strader whether the book in Ryan’s office was the book that Strader found, nor does he 

remember Strader saying that the book Ryan showed him couldn’t possibly be the book that he 

had found. (Ryan SM, Nov. 8, at 170:6-13.) 

370. Ryan testified that he does not remember asking Strader to identify the book Ryan 

was carrying when the two toured the CIC so that Strader could show Ryan exactly where he 

found the book. (Ryan SM, Nov. 8, at 167:7-20, 170:6-8, 170:20-171:9.)  Ryan testified:    

Q (By Mr. Turley): Well, Mr. Ryan, you suggest that you recall 
having the book with you [when you met with Strader], correct? 
 
A:  I said I may have had the book with me.  I think I did, but I am 
not positive. 
 
Q:  All right.  Why do you think you would have had the book with 
you? 
 
A:  Because he said, this is the book he found, I just wanted to 
bring it with me.   
 
Q:  And – 
 
A:  And presumably in case we ran into anybody else to ask them, 
have you seen – you know, did you see this book previously?  I 
just really don’t remember. 
 

(Id. at 169:4-15.) 
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371. After Strader positively identified the book Ryan had as the book he found and 

provided to Herold, Strader proceeded to take Ryan and Harris upstairs to “show them every inch 

of the CIC, the JOCC, the intelligence office, the IT office, the conference room, everywhere 

except for Chief Burke’s office.” (Strader SM, Nov. 8, at 30:22-25.) 

372. During the search within the CIC, Ryan opened a closet that contained two brown 

filing cabinets. (Strader SM, Nov. 8, at 31:15:-16.)  Ryan began opening the drawers, and when 

he got to the second drawer, he found “a bunch of vanilla folders … [that were] marked January 

through December 2002.” (Id. at 31:16-20.)  Ryan “went straight to the folder entitled 

September, pulled that out, took it out of the cabinet, [and] went to the page that said September 

27th.” (Id. at 31:21-23.)  Strader was able to see that an entry on September 27th said:  “For 

JOCC activation, see JOCC resume.” (Id. at 32:12-16.) 

373. Ryan took that file with him as they continued the search beyond the CIC. 

(Strader SM, Nov. 8, at 32:17-19.)  Ryan did not leave any indication in the file cabinet that he 

had taken a file. (Ryan SM, Nov. 8, at 176:14-19.) 

374. Next, Strader took Ryan and Harris to the server room located within the CIC 

complex.  No records were stored in the room; only computer servers, satellite receivers for 

DIRECTV, Comcast, and similar items. (Strader SM, Nov. 8, at 32:20-24.) 

375. The three men then went to the JOCC, where Strader showed them “every 

cabinet,” including the closet behind the television screens. (Id. at 32:25-33:10; Ryan SM, Nov. 

8, at 187:5-13.)  They did not find anything. (Strader SM, Nov. 8, at 33:4, 33:9-10.) 

376. After searching the JOCC, Strader, Ryan, and Harris went down the hall to the 

“IOC, the intel room,” which is an office for “the fusion people.” (Id. at 33:11-15.)  There was a 

locked white cabinet, but Strader did not have the keys. (Id.).  Within the intel room, there is 

Case 1:02-cv-02010-EGS-JMF   Document 982   Filed 12/16/13   Page 85 of 157



86 

another door that leads to the IT technician’s office.  There, they came across Healy, who was 

sitting at his desk. (Id. at 33:16-20.) 

377. Strader introduced Ryan and Harris to Healy and indicated that they were 

searching for “stuff in reference to Pershing Park.” (Id. at 33:20-22.)  Strader knew that MPD 

had recently remodeled the IOC office, so he asked Healy whether they had “throw[n] anything 

away of importance or any MPD stuff.” (Id. at 33:22-25.)  Healy responded in a joking manner 

that he had thrown a number of things away. (Id. at 34:1-2.) 

378. Ryan pulled out a page from the vanilla folder he had taken from the CIC, and 

told Healy:  “[T]his isn’t a joke.  This one page could have saved us $100,000.” (Id. at 34:2-5.)  

Healy did not know what Ryan was referring to. (Id. at 34:6.)  After Strader repeated that Ryan 

and Harris were attorneys and that “they [didn’t] joke,” Healy responded that he didn’t throw 

anything away. (Id. at 34:6-9.) 

379. Ryan recalls meeting Healy during the search, but does not have a “specific 

recollection” about any conversation. (Ryan SM, Nov. 8, at 192:22-193:24.) 

380. Ryan testified that he “could have” made a comment to Healy about a document 

saving the MPD $100,000 but that he has no specific recollection of saying that. (Id. at 193:16-

21.)  Ryan testified that it was “possible” he said it, because MPD “recently had settled one of 

the cases involving a missing document” for “probably” close to $100,000. (Id. at 193:25-194:8.) 

381. Before the IOC office was remodeled, Strader had put two boxes of VHS 

videotapes inside a cabinet in the conference room with a label of masking tape that had “IMF 

2002” written in black. (Strader SM, Nov. 8 at 34:15-23.)  At the point that Strader, Ryan, and 

Harris were looking for documents related to the September 2002 IMF protest, there was a new 

cabinet in the office. (Id. at 34:20-35:20.)  Before Strader was able to mention the old cabinet 
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and the tapes, “Harris looked at [Ryan] and said, ‘that’s where I found the videotapes.’” (Id. at 

35:19-23.)  Strader did not then mention the tapes because he thought there was no longer any 

need. (Id. at 35:23-25.)  Ryan has “no recollection” of Harris making a statement about 

videotapes but testified that “it wouldn’t [have] surprise[d him].” (Ryan SM, Nov. 8, at 189:12-

190:14.)  

382. After Strader, Ryan, and Harris finished the search, they returned to the CIC. 

(Strader SM, Nov. 8, at 36:6-7.)  Ryan opened the brown cabinet where he had found the vanilla 

folder, returned the file to the cabinet, shut the door, and instructed Strader to “make sure that 

nothing disappear[ed] from” the cabinet. (Id. at 36:7-11.)  Ryan also told Strader that he had to 

“get a subpoena to come retrieve this stuff” from the cabinet. (Id. at 36:11-12.)  Strader pointed 

out that the watch commander needed to be alerted “so that he [could] send up some directive to 

all the other shifts to know that nobody [was] allowed to go in this closet.” (Id. at 36:13-20.)  

Ryan told Strader to inform the watch commander. (Id. at 36:15-20.)  Ryan does not recall giving 

any order regarding securing a filing cabinet. (Ryan SM, Nov. 8, at 194:13-21.) 

383. Ryan took the JOCC RR Book with him when he left. (Strader SM, Nov. 8, at 

36:9, 36:24-37:1.) 

d. March 3, 2010 Cleanup of CIC 

384. On March 2, 2010 at 5:21 p.m., Strader received an email from Wobbleton 

directing MPD SOCC employees to clean up the CIC prior to a planned visit from a 

congressional delegation in the “very near future.” (Chang SM (2012) Ex. 29; Strader SM, Nov. 

8, at 37:13-38:8.) 
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385. As the officers were cleaning the CIC, Strader “saw officers going to clean out the 

closet” where Ryan had removed and then returned the vanilla folder and instructed Strader not 

to let anybody enter. (Strader SM, Nov. 8, at 38:24-39:8.) 

386. Strader informed Porter of Ryan’s instruction not to enter the closet. (Id. at 39:4-

8.)  At the same time, Wobbleton entered the room. (Id. at 39:9-17.)  After Strader told 

Wobbleton that they were cleaning up and that nobody was to go into the closet, Wobbleton 

made a phone call. (Id. at 39:14-19.)  “[W]ithin ten minutes after him hanging up the phone, Ms. 

Frost, Terry Ryan, and Ron Harris” walked into the room. (Id. at 39:18-22.)  Frost was carrying 

two brown bags with her. (Id.)  Ryan recalls very little of returning to the CIC, except that Frost 

was with him. (Ryan SM, Nov. 8, at 199:22-200:22.) 

387. Frost stood outside the closet while officers handed paper out the door. (Strader 

SM, Nov. 8, at 40:4-10, 41:8-11.)  Frost and Wobbleton went “through the papers, and . . . put 

some in one bag, some in another.” (Id. at 40:11-21; Ryan SM, Nov. 8, at 202:21 (stating “I think 

Ms. Frost took some files”); see also Frost SM, Jan. 9 p.m., at 63:2-64:2.)  According to Strader, 

Frost “just grabbed the vanilla folders.” (Strader SM, Nov. 8, at 42:10-16.)  Strader assumed that 

one of the bags was likely trash “because, as trash would come out, it went in a bag.” (Id. at 

41:6-7.)18 

388. MPD did not keep a log identifying what was removed from the file cabinet.  

(Ryan SM, Nov. 8, at 203:1-7.) 

e. August 1, 2011 Search for Documents in the CIC Closet  

389. In July 2011, Bias approached Strader about searching a closet within CIC for 

“evidence in reference to a subpoena that the department had gotten in reference to E-Team.”  
                                                 

18 Frost “vaguely” recalls being in the CIC in March 2010. (Frost SM, Jan. 9 p.m., at 40:6-10.)  She “probably” met 
Strader at the time “if [he] was there.” (Id.)   
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(Strader SM, Nov. 8, at 42:24-43:5.)  The closet was located “right next to the conference room” 

where Strader initially handed Herold the JOCC RR Book. (Id. at 45:5-7.)  Crane gave the 

direction to search the closet, and suggested that Strader participate in the search. (Id. at 43:6-8.)  

After Bias informed the watch commander of Strader’s temporary assignment, Bias and Strader 

obtained the key to the closet to begin searching for documents. (Id. at 43:6-18.)  The search 

went on for numerous days. (Id. at 43:23-24.)  Officer Perry assisted in the search. (Id. at 44:25.) 

390. The closet was in disarray. (Id. at 43:25-44:2.)  The officers took stacks of 

documents to the conference room next door and, after reviewing them, placed any relevant 

documents in a separate box in the middle of the conference room table. (Id. at 45:3-12.)   

391. At the end of each day, Bias would email a record of what was placed in the box 

to Strader, Perry, and himself “so [that they] would all have a record.” (Id. at 46:4-12.)  Strader 

recalls finding a few documents related to E-Team, but nothing specific to E-Team being used 

during the September 2002 IMF Event. (Id. at 46:18-20, 47:1-8.)  

392. Strader also discovered a contract “between Mr. Gaffigan and an official at 

Bolling Naval Base in the District, [indicating] that the Navy would provide a satellite, [and] 

encrypted phones for the command staff, and that [the Navy] would [also] beam video from the 

scene to the JOCC.” (Id. at 47:10-13, 50:2-11, 50:6-11.) 

393. On August 1, 2011, while Strader, Bias and Perry were reviewing documents in 

the conference room, Frost came into the conference room, introduced herself, and asked them 

whether she could ask some questions. (Id. at 52:4-12, 55:2-6.) 

394. Frost asked Strader if he had “an opinion on why somebody would want to delete 

information, [or] dispose of information.” (Id. at 55:10-12.) 
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395. Strader explained that “[e]verybody . . . heard that Chief Ramsey initiated the 

arrests, gave the order for the arrests . . . And that the rumor is Chief Newsham took the fall for 

it.” (Id. at 55:16-19.)  He then testified:  “However, those are rumors.  I have no personal 

knowledge who gave an order, nor did I care who gave the order.  The department had already 

settled that it was unlawful.  I thought the whole thing had been over for—you know, for years.” 

(Id. at 55:20-24.) 

396. During the August 1, 2011 meeting, Strader pointed out that he had met Frost 

before, in March 2010, when she came to the CIC with Ryan and Harris to remove documents.  

(Id. at 52:8-24.)  Strader also mentioned the JOCC RR Book that he had found and given to 

Herold to give to Ryan. (Id. at 52:22-53:2.)  When Frost asked Strader whether he had mentioned 

the JOCC RR Book in their previous meeting, he said he hadn’t because he thought she was 

already aware of it. (Id. at 52:25-53:1.) 

397. Frost asked Strader to describe the book. (Strader SM, Nov. 8, at 53:4.)  He 

described the book to her while she took notes. (Id. at 53:4-14; Frost SM, Jan. 9 p.m., at 47:3-9.)  

During this August 1, 2011 meeting with Frost, Strader also recounted his meeting with Ryan 

and Harris in which he led them him on a tour of the CIC. (Frost SM, Jan. 9 p.m., at 48:17-

49:19.)  

398. Frost obtained Strader’s phone number during this meeting. (Strader SM, Nov. 8, 

at 57:3-6.) 

399. When she returned to her office, Frost discussed Strader’s prior discovery of the 

JOCC RR Book with Efros. (Frost SM, Jan. 9 p.m., at 47:3-11.)  Frost testified that she called 

Ryan, on Efros’s instruction, to discuss what Strader had conveyed to her. (Id. at 52:11-23.)  

Ryan testified:  “If my memory is serving me correctly, the first time I learned about it was when 
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Ellen Efros . . . contacted me to let me know that this issue had been raised and there was a 

complaint that we had the document in my office.  And I didn’t understand what she was talking 

about.  And then when we put it into context, when I talked to my colleagues, Ron Harris and 

Teresa Quon, we realized that what they were all talking about was this book that she perceived 

contained that resume, and it did not.” (Ryan SM, Nov. 8, at 160:7-25.) 

400. Frost described the book to Ryan and told him:  “I think we should start an 

immediate search.” (Frost SM, Jan. 9 p.m., at 53:12-16.)   

401. Sometime later, Frost believes that Ryan called her back to let her know that “he 

believes he found the book that Officer Strader was referring to” the day after she told him about 

what she learned. (Id. at 76:8-16.) 

402. At this time, which was sometime around August or September 2011, Ryan made 

a copy of the book removed from the storage area. (Ryan SM, Nov. 8, at 161:14-25, 164:6-13.)  

The MPD OGC does not keep a log of items turned in related to mass demonstration cases. (Id. 

at 174:8-23.)  

403. Frost went “immediately across the street” to MPD to meet with Ryan and review 

the book. (Frost SM, Jan. 9 p.m., at 77:20-78:10.) 

404. After looking over the book, Frost thought it should be presented to Strader for 

identification. (Id. at 79:11-20.)  She believes it was her idea to do so. (Id.) 

405. Frost left the book with Ryan and then contacted Strader to arrange a meeting. (Id. 

at 81:22-82:9, 84:17-19.)  The meeting was scheduled to take place in Ryan’s office. (Id. at 82:5-

9.) 

f. August 2, 2011 Meeting Between Strader, Frost, Ryan, and 
Quon 
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406. On August 2, 2011, while Strader and Bias took a break from searching for 

documents in the closet, Strader received a voice message from Frost about scheduling a meeting 

with her and Ryan. (Chang SM (2012) Ex. 30, at 187:9-188:1; Strader SM, Nov. 8, at 57:1-14.)  

Frost left the message on August 2, 2011, at 9:52 a.m. (Chang SM (2012), Ex. 30 at 188:3-7.)  

When Strader returned her call, Frost told Strader that she “would like to get [him] and Terry 

Ryan in the same room and have [him] identify a book that [he] believed [he] gave to Captain 

Herold.” (Strader SM, Nov. 8, at 57:7-14.) 

407. Strader went to Ryan’s office, that same day, sometime before his shift ended at 

1:30 p.m. (Id. at 59:10-25.) 

408. Frost testified that Ryan and Quon also attended the meeting because Quon and 

Ryan were “thought to have custody of th[e] book” at some point. (Frost SM, Jan. 9 p.m., 83:3-

19, 85:14-18.)   

409. Frost had heard Quon’s and Ryan’s account of the book before the meeting. (Id. at 

86:9-23.) 

410. According to Ryan, the attorney general’s office requested the meeting with 

Ryan, Quon, and Strader. (Ryan SM, Nov. 8, at 203:13-23.)  Frost does not recall whether she 

was the one who called for the meeting. (Frost SM, Jan. 9 p.m., at 83:20-84:1.) 

411. When Strader arrived, Frost, Ryan, and Quon were already in the conference 

room adjacent to Ryan’s office. (Strader SM, Nov. 8, at 60:5-61:13.)  When Strader arrived, 

Frost and Quon were seated at the table, and Ryan was standing in the threshold of the doorway 

to the hall. (Id.)  

412. Quon testified that the purpose of this meeting with Strader was to “sit down and 

discuss and try to figure out . . . the running resume.” (Quon SM, Nov. 28, at 259:18-21.) 
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413. As Strader began to sit down he “heard a thump.” (Strader SM, Nov. 8, at 61:15-

20.)  He looked up and saw a book lying on the conference table. (Id.)  The book was “a three-

ring binder about a quarter-inch thick, bluish in color, with a lot of writing on it.” (Id. at 61:21-

23.)  “It was obvious to [Officer Strader] this wasn’t what [he] gave to Captain Herold.” (Id. at 

64:9-13.) 

414. When Strader looked up, Quon stated:  “Officer Strader, that’s the book you gave 

Captain Herold . . . is that the book that you gave to Captain Herold?” (Id. at 64:19-22.) 

415. Strader stated to Frost, Ryan, and Quon that the book on the table was not the 

book he provided to Captain Herold. (Id. at 64:23-65:5; Ryan SM, Nov. 8, at 207:16-21, 208:13-

15; Quon SM, Nov. 29, at 183:3-8.; Frost SM, Jan. 9 p.m., at 84:20-85:1.) 

416. Strader testified that he responded:  “No, ma’am.  No way, shape or form.” 

(Strader SM, Nov. 8, at 64:23-24.) 

417. According to Strader, Quon stated:  “[W]hat?  [T]hat’s the book that Captain 

Herold gave me.” (Id. at 64:25-65:5.)  Strader stated:  “[T]hat’s not the question you asked me, 

ma’am.  You asked me if that was the book that I gave Captain Herold, and I said, no, that’s not 

the book.” (Id.) 

418. After Quon explained that Herold had delivered that book to her and that she had 

delivered that book to Ryan, Strader said:  “[W]ell, that’s not the book that I gave Captain 

Herold.” (Id. at 65:6-11; see also Frost SM, Jan. 9 p.m., at 85:19-24.)19 

                                                 

19 Frost testified:  “No one was trying to convince [Strader] it was the book.” (Frost SM, Jan. 9 p.m., at 85:22-23.); 
“We [Ryan, Quon, and Frost] were just trying to figure out if there really was another book or if this was just a 
memory lapse.” (Id. at 85:19-24.); “[I] believe[d] that this was the book that Officer Strader found and that he 
recalled it differently.” (Id. at 87:12-13.)  Frost answered, “yes,” when asked whether her belief was because she had 
just been told that Ryan and Quon said it was the same book. (Id. at 87:14-17.)  
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419. Strader then turned to Ryan and added, “[N]or is that the book that I know that 

Captain Herold gave you, Terry . . . because if you recall, three weeks after I found the book, I 

was called to your office, and you had me identify the book.  And you physically picked the 

book up, and I said, yes, that’s the book I gave Captain Herold.” (Strader SM, Nov. 8, at 65:10-

16.)   

420. According to Strader, Quon kept telling him it was the same book even though he 

kept insisting that it wasn’t. (Id. at 66:1.)   

421. Strader said: “[M]a’am, all due respect, I don’t even know you . . . but why are 

you asking me?  Ask [Ryan].” (Id. at 66:2-5.)  Quon did not ask Ryan. (Id. at 66:6.)  Quon 

testified that she did not recall asking him four times whether it was the book, nor did she recall 

Strader making the above statement, or anything along those lines. (Quon SM, Nov. 29, at 

183:16-184:1.)  

422. According to Ryan, Strader became “a little agitated.” (Chang SM (2012) Ex. 30, 

at 147:4-7; Ryan SM, Nov. 8, at 209:16-23); but see Quon SM, Nov. 29, at 65:5-12 (stating:  

“[Strader] was getting a little defensive, so I tried to assure him . . . no one is trying to get anyone 

in trouble”), 183:9-15; Frost SM, Jan. 9 p.m., at 88:1-4 (answering no when asked whether 

Strader seemed comfortable.).) 

423. Strader testified that he asked Ryan:  “[W]here is the book?” (Strader SM, Nov. 8, 

at 66:6-7.)  Ryan “had no response.  He stood in the corner with his arms folded the whole time.” 

(Id. at 66:7-10.) 

424. Frost looked at Strader, “put her hands on her face, looked at [Ryan] and then 

looked back at [Strader] and said:  ‘I wonder if this could [be] with Tom [Koger’s] things.’” (Id. 

at 66:11-16.) 
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425. Strader, after pointing out he did not know who Koger was, told Frost to look at 

her notes from the meeting they had the previous day, during which Strader described the book 

to her. (Id. at 66:19-67:3.)  Strader said:  “[I]f you look at your notes, you will see that that is not 

the book that I described to you, nor is that the book I gave Captain Herold.” (Id. at 67:1-3.) 

426. Strader then turned to Ryan and asked:  “Did Captain Herold give you a book?” 

(Id. at 67:4-5.)  Ryan responded:  “Captain Herold gave me many books.” (Id. at 67:5-6.)  

427. Strader also asked Ryan:  “[W]hy don’t we just call Captain Herold and have him 

come down here and he can tell you whether or not that’s the book.” (Id. at 69:6-12.)  Ryan 

declined to call Herold. (Id.)  Strader testified that when he later spoke with Herold after the 

meeting, Herold said that he was aware and that they already called him. (Id. at 69:15-16.) 

428. Quon then “slid three blank white pieces of paper across the table . . . with an ink 

pen” and asked Strader to draw a picture of the book. (Id. at 67:7-10; see also Ryan SM, Nov. 8, 

at 210:11-17, 240:11-243:1; Quon SM, Nov. 29, 64:12-23; Frost SM, Jan. 9, at 88:23-89:8.)  

Strader declined to draw a picture of the book.  He noticed that it was close to the end of his 

shift, and told everyone it was time for him to go home. (Strader SM, Nov. 8, at 67:11-19.) 

429. Strader “was mad when [he] left the meeting because [he] wasn’t sure what had 

just [taken] place and . . . [he] thought that [Ryan and Quon] wanted [him] to say something that 

wasn’t true.” (Strader SM, Nov. 8, at 68:16-22.) 

430. When this meeting was complete, Frost believed there was a “misunderstanding.” 

(Frost SM, Jan. 9 p.m., at 97:7-23.)     

431. After Strader left, Frost, Ryan, and Quon discussed contacting Captain Herold to 

try to resolve the discrepancy. (Id. at 92:20-23.)  When asked whether it occurred to Frost to 
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create an independent process from Quon and Ryan because their version of events was so 

different than Strader’s, she answered “no.” (Id. at 96:14-18.) 

432. When Strader got home, he left Herold a phone message about the meeting that 

had just taken place, noting that he felt he might need a lawyer. (Strader SM, Nov. 8, at 68:23-

69:4.)   

433. Herold returned Strader’s call on August 3, 2011, on his way to work. (Id. at 

69:15-20.)  Herold indicated he was on his way to Ryan’s office to identify the book. (Id.)  

Strader told Herold:  “I don’t know what they are going to show you.  All I can tell you is what 

they showed me is not the book that I gave you, nor the book that I know you gave to Terry 

Ryan, because I had seen Terry with the book after giving it to you.” (Id. at 69:21-25.)  Strader 

also asked Herold to call after the meeting to tell him whether the book they showed him was the 

same book that Strader gave Herold. (Id. at 70:6-9.) 

434. A couple of days later, Herold called Strader and informed him that it was “not 

the book.” (Strader SM, Nov. 8, at 70:10-17.)  

g. August 2011 Meeting Between Herold, Quon, Ryan, and Frost 
 

435.  Herold does not recall when the meeting occurred, but he testified that he 

attended two meetings in the General Counsel’s office regarding the document that Strader gave 

him. (Herold SM, Jan. 3, at 189:13-25.)  According to Strader, the meeting likely occurred 

within a few days of the August 2, 2011, meeting. (Strader SM, Nov. 8, at 69:81-25, 70:5-17.)  

Strader further recalls that after the day Strader met with Ryan, Frost, and Quon, Herold went to 

a meeting to identify the book. (Id.)  Ryan called Herold and “asked [him] to come into the 

[General Counsel’s] office to talk about the document.” (Herold SM, Jan. 3, at 189:13-25.) 
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436. Herold’s first meeting lasted “half an hour” and was in Ryan’s office. (Id. at 

190:14-17.)  According to Herold, Ryan and Quon attended the meeting. (Id. at 190:6-13.)  

Herold was unsure whether Frost or Harris were there. (Id.) 

437. Quon denied attending this meeting and Frost testified she does not recall 

attending this meeting. (Quon SM, Nov. 29, at 200:23-201:4; Frost SM, Jan. 9 p.m., at 99:18-

24.)20   

438. Herold testified that, during this meeting, Ryan and Frost did most of the talking.  

(Herold SM, Jan. 3, at 192:14-15.)  According to Herold, they “were discussing the book that 

Officer Strader gave [me], and [the fact that] there seemed to be a problem locating the 

document.” (Id. at 190:19-21.) 

439. They showed Herold a three-ring binder and asked him “if this is what [he] turned 

over to Ms. Quon.” (Id. at 190:18-23.)  Herold testified that he was shown what appears to be the 

document that was marked as Exhibit 31 by the District during the 2012-2013 Special Master 

Hearings. (Herold SM, Jan. 3, at 191:10-18; see District (2012) Exhibit 31.)  Herold told the 

people at the meeting that it was not the book he provided to Quon. (Herold SM, Jan. 3, at 

190:21-23.) 

440. Herold testified that both Ryan and Frost asked him whether he was sure it wasn’t 

the book and he told them that it was not. (Id. at 193:11-19, 193:20-22; see also Ryan SM, Nov. 

8, at 237:14-238:25.) 

441. After Herold informed them that the book he was shown was not the book he 

provided to Quon, he was then questioned about the circumstances surrounding his receiving the 

                                                 

20 Frost testified that, following the August 2, 2011 meeting with Strader. It was decided that someone would contact 
Herold about the book. (Frost SM, Jan. 9 p.m., at 99:25-100:10.)  She does not recall who contacted Herold. (Id. at 
100:11-24.) 
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book from Strader, and delivering the book to Quon, including what his recollection was of what 

the book looked like. (Herold SM, Jan. 3, at 191:24-192:8.) 

h. September 6, 2011 Meeting Between Strader, Herold, Ryan, 
Quon, Frost, and Burton 

 
442. After the August 2, 2011 meeting, Strader contacted the president of his union. 

(Strader SM, Nov. 8, at 71:23-72:2.)  Strader described what had occurred, and explained that he 

may need representation through the union. (Id.)  Burton was Strader’s union representative. (Id.; 

Burton SM, Nov. 29, at 11:20-12:4.)   

443. Burton’s impression, from Strader, of the meetings was that he was being asked to 

confirm that the document presented to him (District SM (2012) Ex. 31), was the same document 

he discovered, even though “he was adamant that that was not the document that he found and 

had given to Captain Herold.” (Burton SM, Nov. 29, at 13:14-19.) 

444. Frost testified the purpose of the meeting was “[t]o get everyone in one room to 

look at the book and try [to] figure out what had happened and why there was this disconnect.” 

(Frost SM, Jan. 11, at 6:15-23.)   

445. Quon described the purpose of this meeting as “like . . . a witness conference.” 

(Quon SM, Nov. 29, at 66:19-21.)  Quon’s recollection was that “Ms. Frost wanted to ask 

questions of Officer Strader in preparation for the case.” (Id. at 66:22-24.) 

446. Sometime after the August 2, 2011 meeting, Ryan called Strader to ask if Strader 

“could come help Captain Herold and him search his office for the book.” (Strader SM, Nov. 8, 

at 70:23-71:16; see Herold SM, Jan. 3, at 192:24-193:3.) 

447. Strader agreed, but brought Burton with him to the meeting. (Strader SM, Nov. 8, 

at 71:17-72:7; Burton SM, Nov. 29, at 18:13-24.) 
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448. Nobody else knew Burton would attend this meeting until Burton arrived. (Burton 

SM, Nov. 29, at 46:17-25.) 

449. Strader, Herold, Burton, Frost, Ryan, and Quon were in attendance. (Strader SM, 

Nov. 8, at 71:17-18, 73:9-15; Herold SM, Jan. 3, at 194:9-16.) 

450. Burton’s impression was that the purpose of this second meeting was to identify 

the document produced by MPD OGC as the book Strader discovered in the Fall of 2009. 

(Burton SM, Nov. 29, at 22:2-18.) 

451. Ryan testified that he asked Herold to be present at this meeting “to have [him] 

reassure Officer Strader that he was not going to be placed in any jeopardy by cooperating with 

[them].” (Ryan SM, Nov. 8, at 244:7-18.)  Herold testified:  “I believe Mr. Ryan called me, 

asked me to come to the meeting—and tried to determine what happened to the book or make a 

determination whether this was the actual book that I turned over.” (Herold SM, Jan. 3, at 

192:24-193:3.) 

452. After everyone introduced themselves, either Ryan or Frost began the meeting by 

discussing the book that Strader found. (Strader SM, Nov. 8, at 73:16-19; see also Herold SM, 

Jan. 3, at 194:16-21; Burton SM, Nov. 29, at 19:3-11; Frost SM, Jan. 11, at 8:22-9:17.)  Then 

Frost asked about Burton’s presence in the room. (Strader SM, Nov. 8, at 73:19-24; Ryan SM, 

Nov. 8, at 246:2-246: 8; see also Herold SM, Jan. 3, at 196:16-23; Quon SM, Nov. 29, at 67:22-

68:4; Burton SM, Nov. 29, at 19:5-23; Frost SM, Jan. 11, at 9:6-17.)  Frost asked Burton why he 

was at the meeting. (Strader SM, Nov. 8, at 73:16-19.)  Burton responded that he was present for 

the benefit of Strader. (Strader SM, Nov. 8, at 74:1-4; Burton SM, Nov. 29, at 19:20-23.)21 

                                                 

21 Herold recalls that there was a discussion of whether or not Burton could stay at the meeting but stated:  “[T]hat 
didn’t really involve me, so I paid little attention to it.” (Herold SM, Jan. 3, at 195:20-24.)  Herold recalls “trying to 
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453. Strader “seemed somewhat apprehensive” about the meeting. (Herold SM, Jan. 3, 

at 196:11-13; see also Frost SM, Jan. 11, at 20:5-21:2.) 

454. Frost indicated during the meeting that it was a privileged meeting, and asked that 

Burton keep confidential what happened in the meeting. (Burton SM, Nov. 29, at 20:24-21:12; 

Frost SM, Jan. 11, at 18:9-19:8.)  Burton testified that he told the other attendees that he was 

present as Strader’s FOP representative, and that anything discussed would not be privileged. 

(Burton SM, Nov. 29, at 19:16-23.) 

455. According to Strader, Frost stated that she had to check with her boss before 

continuing the meeting. (Strader SM, Nov. 8, at 74:5-6.)  Frost then went to Ryan’s office. (Id. at 

74:7-9.)  When she returned, the meeting continued for a short time. (Id.)  According to Strader, 

Frost then stopped the meeting again. (Id. at 74:10-15; Ryan SM, Nov. 8, at 248:11-13.) 

456. Ryan then had a private conversation with Burton in a separate office. (Strader 

SM, Nov. 8, at 74:23-75:11; Ryan SM, Nov. 8, at 245:19-25.)  Ryan was aware of Strader’s 

concern that “he was going to be somehow exposed to some disciplinary action from the 

[MPD].” (Ryan SM, Nov. 8, at 226:20-23; see also Burton SM, Nov. 29, at 27:9-17.)  Herold 

believed that Strader would not discuss the matter if Burton was not permitted to remain at the 

meeting. (Herold SM, Jan. 3, at 196:11-19.) 

457. Burton was concerned that Strader might be disciplined in some way because, in 

his experience at the MPD, “discipline rolls, as they say, downhill to the lowest person.” (Burton 

SM, Nov. 29, at 28:15-29:24.) 

458. Ryan and Burton discussed potential ways to provide Strader with an assurance 

that he would not be retaliated against in relation to the discovery of the JOCC RR Book. (Id. at 
                                                                                                                                                             

convince [Strader] to talk to the attorneys, to let them know that this was not the document” he had discovered. (Id. 
at 196:3-10.)   
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29:25-31:4; Ryan SM, Nov. 8, at 248:25-249:7.)  Burton recalled suggesting three alternative 

options:  1) that the meeting could proceed without Burton present, but the FOP would file a 

grievance or unfair labor practice complaint pursuant to the MPD collective bargaining 

agreement (Id. at 30:4-15.); 2) that the meeting could proceed without confidentiality attached 

(Burton SM, Nov. 29, at 30:4-8.); and 3) that the MPD provide something in writing that Strader 

would not face any disciplinary action so that the meeting could occur without Burton present. 

(Burton SM, Nov. 29, at 31:1-32:11; see also Ryan SM, Nov. 8, at 249:4 (testifying that such a 

letter “may have been discussed.”).) 

459. Ryan does not recall discussions during the meeting about whether an attorney-

client relationship existed. (Ryan SM, Nov. 8, at 249:16-25, 250:22.)  Ryan answered, “no,” 

when asked whether he was concerned about who in the room was watching after Strader’s legal 

interests. (Id. at 250:11-17.)  Ryan did not believe he had a duty to protect Strader’s legal 

interests at that meeting. (Id. at 250:23-25.) 

460. Following the meeting between Burton and Ryan, Burton and Strader left the 

room to discuss Strader’s options. (Strader SM, Nov. 8, at 75:10-76:6.) 

461. Burton informed Strader that Ryan had asked whether Strader would agree to 

excuse Burton from the meeting if Lanier was willing to indicate in writing that Strader would 

not be retaliated again in connection with his discovery of the book. (Strader SM, Nov. 8, at 

75:16-76:21; see also Burton SM, Nov. 29, at 31:6-21.)  Strader indicated that he was willing to 

accept such a statement from Lanier, but did not require that it be in writing. (Id.)  When Strader 

and Burton returned to the meeting, Strader informed Ryan that Lanier’s word was sufficient. 

(Id.) 
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462. Ryan then asked if Strader would accept the same offer if the letter was written by 

Ennis. (Strader SM, Nov. 8, at 76:13-18; Burton SM, Nov. 29, at 32:16-33:4.)  Burton informed 

Ryan that a letter from Ennis would be acceptable, “if Inspector Ennis [was] acting as the chief 

of police and [had] the authority to be the chief of police.” (Id.) 

463. Ryan informed Burton that he “would contact [him] the following day with the 

draft proposal for the immunity grant.” (Burton SM, Nov. 29, at 33:16-24; see also Strader SM, 

Nov. 8, at 76:19-21.)  Strader has never heard from Ryan regarding a letter from Lanier or Ennis. 

(Id.)  Ryan, when asked whether he recalls a suggestion of a letter to assure Strader, stated:  

“There could have been.  That may have been discussed.” (Ryan SM, Nov. 8, at 249:4-7.) 

464. Ryan does not remember taking any steps to secure such a letter following the 

meeting. (Ryan SM, Nov. 8, at 249:8-12.) 

465. During this meeting, Strader did not search for the JOCC RR Book that Strader 

found in the Fall of 2009. (Strader SM, Nov. 8, at 76:25-77:1.) 

466. The meeting “continued for a short time after” Strader and Burton left the room. 

(Herold SM, Jan. 3, at 197:5-8.)  All of the discussion following Strader’s departure concerned 

the book Quon and Ryan produced (District SM (2012) Ex. 31), with the following questions for 

Herold:  “Are you sure it’s not the right book?  Could you be mistaken?  Do you remember 

looking at the contents of it?” (Herold SM, Jan. 3, at 197:16-24; see also Frost SM, Jan. 11, at 

30:24-31:6.)  Herold reaffirmed that District SM (2012) Exhibit 31 was not the book he delivered 

to Quon. (Id. at 197:16-24.) 

467. Strader has not seen the book he delivered to Herold since he positively identified 

the book approximately three weeks after finding it. (Chang SM Ex. 30, at 176:21-177:8.) 
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468. Herold has not seen the book he delivered to Quon since leaving the General 

Counsel’s office in the Fall of 2009. (Herold SM, Jan. 3, at 188:13-16.) 

V. The IMF September 27, 2002 Recordings of Radio Runs 

A. Radio Runs Generally 

469. Beginning in 2000, the MPD’s technology for recording audio transmissions 

switched from a reel-to-reel system to a digital computer-server based system. (Crane SM, Oct. 

12 p.m., at 79:08-24.)  According to Crane, both systems were voice-activated, meaning that 

there was a filter that would cut out ambient noise. (Id. at 79:25-80:14.) 

470. In 2002, the MPD used a District-owned Dictaphone system for recording audio 

transmissions. (Crane SM, Oct. 12 p.m., at 80:19-81:10.) 

471. Ramsey’s understanding was that, in September 2002, the MPD tape recorded 

communications and audio transmissions that took place on its radio frequencies. (Ramsey SM, 

Oct. 14 a.m., at 42:18-23.) 

472. The MPD utilized dispatchers, who are District employees, to communicate with 

officers in the field. (Crane SM, Oct. 12 p.m., at 108:13-109:06.)  These dispatchers were trained 

to call out the time, by hour and minute, not seconds (i.e., 7:32 a.m.), at periodic intervals. (Id.)  

Crane testified:  “By calling out the time, it signals to people in the field that they can talk to the 

dispatcher, that there is not a priority going on.” (Id. at 108:16-18).  Crane further testified that it 

was “not uncommon” for dispatchers to state the wrong time on the recordings. (Id. at 109:07-25 

(stating “They can make mistakes, especially if they are multi-tasking.  They may transpose a 

number.”)  

473. According to Crane, the District did not back-up the data on the servers that 

stored the recorded audio transmissions. (Crane SM, Oct. 12 p.m., at 81: 17-82:17.) 
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474. The MPD retention policy for recorded audio transmissions required that such 

material be preserved for two years. (Crane SM, Oct. 12 p.m., at 85:15-25.)  

475. Ryan stated:  “[I]n the past, what we [OGC attorneys] used to do is we would call 

the Radio Communications Unit and ask them to literally hold that tape, because we knew that if 

we didn’t, in the two-year cycle, that could be erased.” (Ryan SM, Oct. 14 p.m., at 49:20-23.) 

476. In order to destroy or discard recordings of audio transmissions, pursuant to the 

MPD retention policy, a human being had to manually destroy the material; there was no 

automated process. (Crane SM, Oct. 12 p.m., at 87:05-10; 88:03-11, “Q: And so that human 

being would go in, go into the system and delete from it everything that was more than two years 

old?  A:  Yes.  Q: And he or she would have to do that because the system was not programmed 

to do it automatically?  A: That’s correct.  Q:  It didn’t purge itself?  A: That’s correct.”) 

477. Harris had “no idea” why original audio recordings from September 27, 2002, 

were either lost or destroyed, if an MPD general order (which mandated the preservation of 

documents, tangible items, tapes, and transcripts that could potentially be used in a criminal 

case) required the preservation of those materials. (Harris SM, Oct. 18 a.m., at 46:1-4; 66:25-

67:03.) 

B. Radio Runs on September 27, 2002 

478.  The primary way that MPD officers and command members communicated with 

each other on September 27, 2002 was via MPD-issued radios and Nextel phones. (Ramsey SM, 

Oct. 14 a.m., at 42:05-15, stating “the main communication would occur through our radio 

system.  That’s true in all the demonstrations we have” and also “command members would have 

Nextel phones . . . and those would be the two primary ways . . . if you needed to call someone.”) 
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479. Ramsey had a Nextel phone and an MPD radio in his car on September 27, 2002. 

(Ramsey SM, Oct. 14 a.m., at 42:16-17.) 

480. On September 27, 2002, Ryan said that he could hear some of the radio chatter 

from personnel in the JOCC, but that he wasn’t paying close attention to it. (Ryan SM, Oct. 14 

p.m., at 11:05-19.) 

481. Audio recordings made by the MPD on September 27, 2002, captured radio traffic 

between MPD officers and officials. (Crane SM, Oct. 12 p.m., at 98:08-13.) 

482. The MPD utilized several radio channels on September 27, 2002, including the 

City Wide 1 channel, the Special Operations Division (“SOD”) channel, the Tact 1 channel, the 

Tact 2 channel, the Tact 3 channel, the 1D (First District) channel, and the 2D (Second District) 

channel. (Crane SM, Oct. 12 p.m., at 99:21-100:08; 105:05-106:01.) 

483. Crane stated in his December 12, 2007 deposition that he believed that Tact 3 was 

the citywide tactical channel. (Chang SM Ex. 91 at 73.)  Crane testified:  “But for this operation 

[on September 27, 2002], it would have had another use.  What I discovered in reviewing the 

actual recordings compared to the operations manual was that some of the channels weren’t used 

as they were supposed to be during the operation.  Some of them were used for normal patrol 

operations, so—but tact 3 was recorded.” (Crane SM, Oct. 12 p.m., at 105:09-106:01.) 

484. Crane estimated that the MPD created approximately 18 or fewer audio cassettes 

containing audio recordings from September 27, 2002. (Crane SM, Oct. 12 p.m., at 100:19-

101:21, stating “it’s probably about that number [18].  I just don’t know for sure.”) 

C. The District’s Efforts to Locate September 27, 2002 Recordings of Radio 
Runs 

 
1. Initial Collection of Radio Communications and City Council 

Subpoena 
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485. Harris testified that he contacted Crane in “October 2002” and requested “copies 

of radio communications related to the IMF/WB demonstrations that occurred on September 27, 

2002.” (Chang SM Ex. 8, ¶ 3; see also Harris SM, Oct. 15, at 168:22-25.)  Crane testified that he 

received the request from Harris “a few weeks” after the arrests. (Crane SM, Oct. 12 p.m., at 

98:22-99:10.) 

486. Harris “realized the radio communications would be important to retain after 

hearing witnesses testify at a District of Columbia Council Judiciary Committee hearing about 

police misconduct.” (Chang SM Ex. 8, ¶ 3.)  Before the Special Master, Harris testified that his 

request was motivated in part by a concern about the master tapes not being preserved. (Harris 

SM, Oct. 15, at 176:09-14.)  Harris did not feel a similar motivation to make sure the JOCC 

Running Resume and videotapes were preserved because, unlike the other tapes, he was not 

aware of their retention policy. (Harris SM, Oct. 15, at 176:15-20.) 

487. In a declaration filed with the Court, Harris stated that “when I made this request I 

believed that the master recording tape would be preserved indefinitely rather than be retained 

for two years pursuant to the communication unit’s retention policy at the time.” (Chang SM Ex. 

8, ¶ 4.) 

488. Crane did not understand Harris’ request for copies of the September 27, 2002 

radio communication to include a demand that the master recordings be preserved indefinitely, as 

opposed to the normal retention schedule. (Crane SM, Oct. 12 p.m., at 103:09-21, stating “Q: 

When Mr. Harris requested the tapes from you, did you understand his request to also implicitly 

include a demand that the master recordings be preserved indefinitely as opposed to the normal 

retention schedule?  A: No, I didn’t.  Q: So if someone else testified or swore under oath that 

when I made this request for the tapes, I believed that the master recordings would be preserved 
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indefinitely rather than be retained for two years pursuant to the communication unit’s retention 

policy, you don’t know what the basis for that belief is; do you?  A: No.”) 

489. The September 29, 2003, City Council subpoena sought, from the MPD, “Radio 

tapes for September 27, 2002.” (Chang SM Ex. 60; Ryan SM, Oct. 14 p.m., at 42:10-23.) 

490. Harris did not personally listen to the tapes of the audio recordings before he 

transmitted them to the City Council and did not direct any other individuals within the MPD to 

listen to the tapes before they were produced. (Harris SM, Oct. 15, at 173:06-12.) 

491. The Sporkin Report states that Harris “had a copy made for the City Council from 

the electronic recordings saved on the Department’s hard drive.” (Chang SM Ex. 1 at 13-14.)  

During the Special Master hearings, Harris did not recall making this statement to Judge Sporkin, 

and said that he had a copy made, but thinks it was off the master copy and not the hard drive. 

(Harris SM, Oct. 15, at 173:19-174:14.) 

492. In relation to the recordings “for large events like [the IMF protests],” Crane 

testified:  “[W]e would record everything that happened on the channel, and we would not 

selectively edit.” (Crane SM, Oct. 12 p.m., at 102:01-24.) 

2. Plaintiffs’ Requests for Tapes and Initial Production 

493. Harris acknowledges that Request No. 8 in plaintiffs’ January 13, 2004 document 

requests, which requested “all documents that record or otherwise refer or relate to radio or 

telephone communications with the MPD,” would have encompassed a request for recordings of 

audio transmissions made by the MPD on September 27, 2002. (Harris SM, Oct. 15, at 188:14-

189:15.) 
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494. Harris acknowledges that, once the MPD received the Plaintiff’s discovery 

requests, the MPD was under an obligation not to destroy the master recordings. (Harris SM, 

Oct. 15, at 190:10-12.) 

495. Koger “requested copies of the radio runs for the relevant time period from the 

OGC” and received audio tapes from that office in response. (Koger SM, Oct. 18 a.m., at 112:19-

113:11.)  Koger did not listen to the tapes before he produced them to the Plaintiffs. (Id. at 

113:12-13.) 

496. Koger does not believe he made any serious errors with regard to the production 

of the audiotapes as far as either their timing or condition:  “[B]ut that may be a function of 

where I draw and I understand my responsibility as litigation counsel to be.” (Koger SM, Oct. 18 

p.m., at 16:19-25.) 

497. The District produced certain audio cassettes to the plaintiffs in March 2004.  

(Koger SM, Oct. 18 a.m., at 113:14-19.)  Crane believes that those tapes could hold sixty 

minutes of recordings on each side of the tape. (Crane SM, Oct. 12 p.m., at 118:16-20 (stating 

“they are 120 minute tapes”).) 

498. Ryan testified:  “I know that radio communications were produced.  But they 

were actually recovered from the City Council because the master tape – that’s what I call it, the 

master tape – had been destroyed, it wasn’t available, to my knowledge.”  (Ryan SM, Oct. 14 

p.m., at 29:21-30:05.) 

3. Current Status of the Original Recordings 

499. Crane testified:  “[T]he original audio recordings that downloaded to the server 

are no longer in existence [and have been purged from the system.]” (Crane SM, Oct. 12 p.m., at 

89:22-90:03.)  Ryan testified that, to his knowledge, “the master tape – had been destroyed.” 

Case 1:02-cv-02010-EGS-JMF   Document 982   Filed 12/16/13   Page 108 of 157



109 

(Ryan SM, Oct. 14 p.m., at 29:21-30:05.)  Koger testified that it was his understanding “that the 

original does not exist” and was either “lost or destroyed.” (Koger SM, Oct. 18 p.m., at 62:22-

63:21.) 

500. The Sporkin Report states that Harris “also noted that the electronic version of the 

tape (the ‘master’) had been purged from the hard drive where it had been stored.” (Chang SM 

Ex. 1 at 14.)  During the Special Master hearings, Harris disputed that he had made this 

statement to Judge Sporkin, but never contacted Judge Sporkin or asked others to contact Judge 

Sporkin to correct this statement. (Harris SM, Oct. 15, at 185:12 – 186:05.) 

501. When asked by the Court whether a fresh set of the original recordings could be 

made, Crane testified:  “No.  The server information that had the original recordings has been 

deleted.” (Crane SM, Oct. 12 p.m., at 85:02-10.)  Crane explained that it was “impossible to get 

anything off the computer servers.” (Id. at 86:25-87:04.)  Crane further stated that those 

recordings were destroyed pursuant to the MPD’s retention polices, which provides for the 

retention of such recordings for two years. (Id. at 85:15-25.) 

4. Gaps in the Tapes Initially Produced to Plaintiffs 

502. Ryan acknowledged that the tapes that had been produced to the plaintiffs were 

problematic, in that there appeared to be large gaps or unexplainable gaps of time. (Ryan SM, 

Oct. 14 p.m., at 65:10-13.) 

503. The Sporkin Report states:  “[T]ime passed and when it came time to provide 

copies to Plaintiffs’ counsel, Mr. Harris claims that he made a high speed copy from another 

copy, which he claims ultimately led to the gaps that were found on the tapes provided to the 

City Council.” (Chang SM Ex. 1 at 14.)  During the Special Master hearings, Harris disputed that 
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he had made this statement to Judge Sporkin, and said that he does not know the cause of the 

gaps in the tapes. (Harris SM, Oct. 15, at 179:20-180:10.) 

504. Crane testified that the tapes that had been produced to the plaintiffs contained 

“gaps and blank spaces where [he] would have expected recordings.” (Crane SM, Oct. 12 p.m., 

at 83:14-16.)  In a declaration filed with the Court, Crane stated:  “[W]hile gaps in recordings 

appear on certain duplicate tapes, the complete recordings appear on other tapes that, it is my 

understanding, have been provided to counsel . . . gaps in the recorded transmissions were 

unusual.” (Chang SM Ex. 16, ¶¶ 3, 5.)  Crane was asked by the Court for his conclusion as to 

how the gaps occurred and stated:  “My opinion was that the machine he [Harris] used copied 

them incorrectly, either due to some displacement for the copy that was made or that it wasn’t a 

clean machine.” (Crane SM, Oct. 12 p.m., at 84:20-85:01.) 

505. On September 28, 2007, the plaintiffs requested the District’s consent to a motion 

compelling the District to produce the September 27, 2002 JOCC Running Resume and radio 

runs that had not been previously produced. (Chang SM Ex. 86; Koger SM, Oct. 18 p.m., at 

63:22-64:02.)  Koger, on behalf of the District, refused to consent to that motion, on the grounds 

that there was insufficient time to respond. (Koger SM, Oct. 18 p.m., at 64:10-66:12; Chang SM 

Ex. 86.) 

506. On October 5, 2007, District counsel sent an email to plaintiffs’ counsel, which 

stated:  “I have been provided a damaged tape, I believe Tact 3, 0600-0946.  I have requested 

and am awaiting a replacement.” (Chang SM Ex. 78.)  Koger is unaware whether he ever 

received a replacement tape and, other than making the request for a replacement, cannot recall 

any other steps he took to locate a replacement. (Koger SM, Oct. 18 p.m., at 74:09-75:02.) 
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507. On October 30, 2007, Judge Sullivan entered an Order in the Barham litigation 

directing the District to “supplement their production of recorded police channel 

communications to account for any technical deficiencies, questions regarding authenticity, or 

unaccounted for periods of time in the produced audio tapes.” ([#351] in Barham at 2.)  

5. District Response and Alexander Declaration 

508. After obtaining copies of audio recordings from September 27, 2002 from Koger, 

Harris directed Alexander to “listen to the tapes, ascertain if she can find any malfunction or any 

technical difficulty.” (Harris SM, Oct. 14 p.m., at 99:05-13; Koger SM, Oct. 18 a.m., at 114:11-

22.) (Harris SM, Oct. 18 a.m., at 90:08-10.) 

509. Alexander stated:  “[A] supervisor came to me and asked me to do this for him, to 

listen to the tapes for the General Counsel’s office.” (Alexander SM, Nov. 9, at 159:02-05.)  

Alexander did not speak to Harris before listening to the tapes. (Id. at 173:01-12.) 

510. Alexander was instructed to “listen for radio transmission, talking” and “write 

down the times that we heard” and mark the start and stop times. (Alexander SM, Nov. 9, at 

159:08-12; 179:01-07; 204:12-15.)  She was not instructed to see if there was anything unusual 

about the tapes or to look for gaps. (Id. at 159:13-16; 204:16-18.) 

511. Alexander and two of her colleagues, Tammie Creamer and Marcia King, listened 

to the recordings on the tapes provided to her by Harris, which were not the original recordings 

on the hard drive. (Alexander SM, Nov. 9, at 171:23-172:02; 178:03-06.)  This work required 

that the three individuals work overtime to finish the assignment. (Id. at 178:03-09.) 

512. On Friday, November 16, 2007, at 12:05 a.m., Alexander sent an email to Harris, 

copying Travis Dupree and Janice Quintana, with a subject of “IMF Cassettes 9-27-02.” (Chang 
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SM Ex. 20.)  Alexander copied Dupree and Quintana to notify them that she and the others had 

worked overtime to complete the assignment. (Alexander SM, Nov. 9, at 179:16-180:01.) 

513. In her email, Alexander also listed “the times on each tape . . . beginning with the 

first time given and the last time given . . . according to how the cassette tapes were labeled and 

sent to the Office of Unified Communications Transcriptions Office.” (Chang SM Ex. 20 at page 

1 of email.) 

514. The email from Alexander indicates gaps in the recordings.  For example:  

• On the 1D channel, there appears to be no recordings 
between 9:35 a.m. and 9:59 a.m.  (Chang SM Ex. 20.)   
• On the Tact 1 channel, there appears to be no recordings 
between 9:41 a.m. and 10:04 a.m. (Chang SM Ex. 20.) 
• On the Tact 2 channel, there appears to be no recordings 
between 9:19 a.m. and 10:12 a.m.  (Chang SM Ex. 20.)  

 
515. Harris emailed a draft declaration to Alexander later that same day, Friday, 

November 16, 2007, at 10:07 a.m., with the instruction:  “Denise, here is the declaration I 

prepared.  Please make any changes you deem appropriate.  Let me know if it is okay, and I will 

come and pick up the tapes and the signed declaration.” (Alexander SM, Nov. 9, at 173:13-22; 

181:19-182:01; 183:06-10; 188:12-22.) 

516. Alexander does not recall having spoken to Harris before she received the 10:07 

a.m. email. (Alexander SM, Nov. 9, at 189:12-14; 177:18-21; 195:09-14.) 

517. Alexander “was surprised” when she received the draft declaration because “she 

[didn’t] know what a declaration [was]” (Alexander SM, Nov. 9, at 193:25-194:04.)  Harris did 

not tell Alexander why he wanted the declaration. (Alexander SM, Nov. 9, at 181:03-18; 190:12-

14.) 
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518. Harris drafted the Alexander declaration. (Harris SM, Oct. 18 a.m., at 70:07-09; 

90:03-04.)  Harris testified that he drafted the declaration based on his conversations with 

Alexander. (Id. at 73:10-20; 75:02-06.) 

519. Alexander told Harris that the title he had included in the declaration for 

Alexander was incorrect. (Alexander SM, Nov. 9, at 183:17-23.)  Harris corrected the title and 

sent back another draft of the declaration. (Alexander SM, Nov. 9, at 183:17-23.)  Alexander 

corrected some minor typographical errors and, after reviewing another draft, signed the 

declaration and had it delivered to Harris. (Harris SM, Oct. 14 p.m., at 99:14-24.) 

520. On November 16, 2007, Alexander signed the “Declaration of Denise 

Alexander.” (Alexander SM, Nov. 9, at 163:03-11; see also Chang SM Ex. 20.)  That declaration 

states, among other things:  

• “I, along with dispatchers Marcia King and Tammie 
Creamer listened to the tapes to ascertain whether there was 
anything out of the ordinary concerning the recordings, including 
gaps in transmissions, equipment, and unaccounted for periods of 
time.”  
• “I did not detect anything technically deficient with the 
recordings.” 
• “When the tapes were first prepared, a Dictaphone system 
was used to segregate the relevant transmissions from the master 
recording.” 
• “There is nothing unusual or deficient about this 
transmission or recording.” 
• “Marcia King and Tammie Creamer both indicated to me 
that they did not detect anything unusual about the recordings they 
were given to review.” 

 
(Chang SM Ex. 20.) 

521. Alexander did not read the declaration “all the way through” before she signed it 

and did not realize that it was being submitted to a Court. (Alexander SM, Nov. 9, at 168:06-15; 

192:20-25.)  That this was the first declaration or affidavit Alexander had ever signed. (Id. at 
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180:19-21.)  Alexander testified that she “learned a valuable lesson by signing something 

without reading it.” (Id. at 194:05-10.) 

522. Alexander testified that she knew Harris needed the signed declaration right away 

and she knew “they were in a rush for it because [of] the way they approached [her].” (Alexander 

SM, Nov. 9, at 168:08-09; 173:25-174:02; 194:22-195:02.) 

523. After Alexander signed the declaration, Harris came and picked it and the tapes 

up. (Alexander SM, Nov. 9, at 196:19-21.) 

524. At 11:40 p.m. on November 16, 2007, Koger sent the signed Alexander 

declaration to plaintiffs’ counsel. (Chang SM Ex. 77.)  Koger did not listen to the audio tapes 

before he submitted the declaration to the plaintiffs and, as of the time of his testimony before 

the Special Master, still had not listened to the audio recordings. (Koger SM, Oct. 18 p.m., at 

71:23-72:02.) 

525. Alexander testified that there are several statements in her declaration that are 

incorrect. (Alexander SM, Nov. 9, at 163:12-24.)  For example: 

• She answered yes when asked whether there were gaps in 
transmissions and unaccounted for periods of time.  (Alexander 
SM, Nov. 9, at 174:07-19.)  Alexander never told Harris, who 
drafted the declaration, that there were no gaps and unaccounted 
for periods of time. (Id. at 203:12-16; 189:15-19.) 
• Alexander did not know whether there is nothing unusual 
or deficient about this transmission or recording.  (Alexander SM, 
Nov. 9, at 166:17-21.)  In fact, Alexander does not know what this 
statement means. (Id. at 175:19-176:04.)  Alexander never made 
this statement to Harris, who drafted the declaration. (Id. at 
203:12-16; 189:20-22.) 
• Alexander did not know whether a Dictaphone system was 
used to segregate the relevant transmissions.  (Alexander SM, Nov. 
9, at 165:10-19.)  Alexander was not involved in preparing the 
tapes. (Id. at 197:12-17, stating “I didn’t prepare the tapes at all.”)  
In fact, Alexander does not know what the sentence in the 
declaration regarding the Dictaphone meant. (Id. at 190:01-04.)  
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Alexander never made this statement to Harris, who drafted the 
declaration. (Id. at 203:12-16.) 

 
526. Alexander answered, “no,” when asked whether she told anyone that there were 

no gaps in transmissions or unaccounted for periods of time, prior to receiving a draft of the 

declaration from Harris. (Alexander SM, Nov. 9, at 174:22-175:02.)  Similarly, she never told 

anyone that a Dictaphone system was used. (Id. at 175:10-15.) 

527. Harris testified that he does not recall having received Alexander’s November 16, 

2007 12:05 a.m. email before he started drafting the declaration that was to be signed by 

Alexander. (Harris SM, Oct. 18 a.m., at 72:25-73:09; 74:22-75:01.)  Harris testified that he did 

not send the draft of the declaration until after he had received Alexander’s email. (Harris SM, 

Oct. 18 a.m., at 90:14-21.) 

528. Harris believes that he had two phone conversations, approximately ten to fifteen 

minutes each, with Alexander before he started to draft the declaration. (Harris SM, Oct. 18 a.m., 

at 73:10-24.) 

529. Harris does not recall receiving more than one email from Alexander prior to 

drafting her declaration. (Harris SM, Oct. 18 a.m., at 70:03-06.) 

530. Before the Special Master, Harris testified that he was not aware that Alexander 

had stated, in a previous deposition, that information in her declaration was inaccurate and 

untrue. (Harris SM, Oct. 15, at 198:08-10.)  Harris stated that he understood that Alexander had 

been confused about some of the terms in her declaration. (Id. at 198:15-21.) 

531. Harris stated that he believed the Alexander declaration “may contain” a “factual 

misstatement . . . with respect to the manner in which the transmissions were recovered from the 

master tape.” (Harris SM, Oct. 18 a.m., at 75:20-76:02.)  Harris said that “there were gaps shown 

in the tapes that [Alexander] reviewed.” (Harris SM, Oct. 18 a.m., at 77:01-03.)  Harris 
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answered, “no,” when asked whether the portion of the declaration stating that “there [was] 

nothing unusual or deficient about this transmission or recording” was true and accurate. (Harris 

SM, Oct. 18 a.m., at 80:17-25.) 

532. Koger was advised in 2007 that the Alexander declaration was inaccurate. (Koger 

SM, Oct. 18 p.m., at 72:15-17.)  Koger testified that the Alexander declaration was “mistaken” to 

the extent it stated that there were no deficiencies in the tapes. (Id. at 72:23-73:02.)  Koger 

testified that the District did not withdraw the Alexander declaration from the record while 

Koger was lead counsel. (Id. at 73:05-19.) 

533. Harris testified that the MPD and District Counsel discussed the need for sending 

the audio recordings related to this matter to a forensic expert for analysis. (Harris SM, Oct. 18 

a.m., at 77:19-79:05.) 

6. Crane Declaration 

534. On January 8, 2010, the District submitted Crane’s declaration. (Chang SM Ex. 

16.)  That declaration had been signed more than 10 months earlier, on March 5, 2009. (Chang 

SM Ex. 16; see also Crane SM, Oct. 12 p.m., at 106:25-107:20.) 

535. In his declaration, Crane states that, “while gaps in recordings appear on certain 

duplicate tapes, the complete recordings appear on other tapes.” (Chang SM Ex. 16, ¶ 3.) 

7. Aftermath of Submission of Alexander Declaration 

536. Harris testified:  “[After submission of the Alexander declaration, there] were still 

some concern about the gaps in the – in the tapes, and then I later obtained a set of cassettes from 

the City Council.  It was a copy of a set that we had produced [to] them pursuant to the 

subpoena.” (Harris SM, Oct. 14 p.m., at 99:25-100:10.)  Harris and a colleague made high-speed 
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copies of those tapes. (Id. at 100:03-10.)  Harris did not listen to this latest set of tapes 

completely before they were produced to the plaintiffs. (Id. at 100:11-22.) 

537. On January 10, 2008, Harris provided the OAG with yet another set of audio tapes 

that he presumes he received from the Office of Unified Communications. (Harris SM, Oct. 15, 

at 194:10-195:09.)  Harris did not listen to these tapes before he provided them to OAG counsel 

and did not view it as his job to do so. (Id. at 195:10-20.) 

538. On January 21, 2010, the District produced fifteen audio cassettes to the plaintiffs 

at the start of a Rule 30(b)(6) deposition of the District. 

 8. New Production to Plaintiffs and Continuing Gaps 

539. The tapes produced to the Chang plaintiffs in January 2010 are labeled as follows: 

Side A 9-27-02 IMF TACT 1 05:55:05 Side A 9-27-02 2D IMF 05:45:57
Side B 9-27-02 IMF TACT 1 08:16:10 Side B 9-27-02 2D IMF 07:37:55
Side A 9-27-02 IMF TACT 1 10:56:45 Side A 9-27-02 2D IMF 09:30:46
Side B No label Side B 9-27-02 IMF 2D 11:32:11

Side A 9-27-02 Tact 2 05:58:38 IMF Side A 9-27-02 SOD IMF 05:59:44
Side B 9-27-02 Tact 2 08:12:22 IMF Side B 9-27-02 SOD IMF 08:02:56
Side A 9-27-02 IMF TACT 2 9:36:50 Side A 9-27-02 IMF SOD 12:0138
Side B No label Side B No label 

Side A 9-27-02 IMF CityWide 05:59:30
Side A 9-27-02 1D IMF 05:56:05 Side B 9-27-02 IMF Citywide 07:59:18
Side B 9-27-02 1D IMF 7:13:50 Side A 9-27-02 IMF Citywide 09:11:09
Side A 9-27-02 1D IMF 08:52:09 Side B 9-27-02 IMF Citywide 11:11:02
Side B 9-27-02 1D IMF 10:53:22 Side A Citywide 9-27-02 0600
Side A 9-27-02 1D IMF 12:21:26 Side B No label
Side B No label Side A CW 9-27-02 09:26 1200

Side B No label

CITY 
WIDE

Tape 12

Tape 13

Tape 14

Tape 15

2D
Tape 8

Tape 9

SOD
Tape 10

Tape 11

1D

Tape 5

Tape 6

Tape 7

TACT 1
Tape 1

Tape 2

TACT 2
Tape 3

Tape 4

 

540. The parties to this litigation preliminarily agreed to have two of the fifteen newly-

produced tapes transcribed by an independent third-party and selected the tapes marked “CW 9-

27-02 0926-1200” (representing recordings on the Citywide channel on September 27, 2002, 

between 9:26 a.m. and 12:00 p.m.) and “9-27-02 IMF Tact 2 0936:50 #3” (representing 

recordings on the Tact 2 channel on September 27, 2002, starting at 9:36 a.m.) for that purpose. 
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(Chang SM Ex. 25; see also Crane SM, Oct. 12 p.m., at 121:06-12.)  On each of the 

transcriptions, the transcriber noted the time of day called out by the dispatchers and also labeled 

the amount of time that had elapsed on the tape itself (in parentheses). (See e.g., Chang SM Ex. 

25.)  Thus, in these instances, there is a discrepancy between the amount of time that has lapsed 

on the tape and the amount of time that has lapsed according to the dispatcher. 

541. On the tape marked “CW 9-27-02 0926-1200,” there are a number of gaps in the 

recording. (See Chang SM Ex. 25.)  For example, after 24 minutes and 54 seconds have elapsed 

on the tape, the dispatcher calls out 10:03. (Id. at 27:20-28:05; see also Crane SM, Oct. 12 p.m., 

at 123:11-124:12.)  After an additional 35 minutes and 6 seconds have elapsed on the same tape, 

the dispatcher calls out the time of 11:59 a.m. (Id. at 50:20; see also Crane SM, Oct. 12 p.m., at 

124:20-124:12.)  On the same tape, after 30 minutes and 4 seconds have elapsed, the dispatcher 

calls out 10:15 a.m. (Chang SM Ex. 25 at 31:18-21; see also Crane SM, Oct. 12 p.m., at 126:03-

18.)  At approximately 2 minutes and 54 seconds further into the recording, the dispatcher calls 

out 10:27 a.m. (Chang SM Ex. 25 at 33:05-08; see also Crane SM, Oct. 12 p.m., at 126:14-

127:04.) 

542. Crane testified that these gaps are not “odd” because, according to him, they were 

attributable to compression and made sense “based on what was happening that day.” (Crane 

SM, Oct. 12 p.m., at 125:12-126:02.)22  In his deposition, Crane testified that, in September 

2002, the Citywide channel was the “main interoperable channel with other law enforcement 

agencies.” (Chang SM Ex. 91 at 55-56.) 

                                                 

22 The time period between 9:45 a.m. and 10:45 a.m. is of great significance to this litigation.  For example, in a 
previous opinion, Judge Sullivan noted that “the Park was cordoned off on all sides by 10:15 a.m.” Barham, 338 F. 
Supp. 2d at 53.  Fitzgerald previously testified that the arrests were ordered sometime between 10:15 a.m. and 10:30 
a.m., and the City Council itself found that the arrests began at 10:25 a.m.  
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543. When asked whether information related to the effectuation of the arrests would 

have been communicated to the JOCC, Crane testified:  “Lots of things need to go back to the 

JOCC; but again, that’s not my call.” (Crane SM, Oct. 12 p.m., at 128:05-08.)  Crane testified:  

“What I discovered on the one tape was someone saying prepare for arrests in Pershing Park.  

That’s the only time when I listened to each hour between 9 and 10 that I found someone 

referencing Pershing Park.  So I’m not sure if someone referenced Pershing Park more on some 

of the other tapes.” (Id. at 128:18-23.) 

544. On the tape marked “CW 9-27-02 0926-1200,” an individual states:  “[T]he 

prisoner buses are at Freedom Plaza. Can you have them stage at 15th and Pennsylvania, please. 

15th and Penn.” (Chang SM Ex. 25 at 30:06-08.)  In his review of the tapes, Crane reported:  

“[S]omeone advise platoon leaders to prepare for mass arrest . . . I heard someone say prepare for 

mass arrests in Pershing Park.” (Crane SM, Oct. 12 p.m., at 127:12-15.) 

VI. The IMF September 27, 2002 Video Recordings 

A. Planning for the September 27, 2002 Demonstrations 

545. A document produced by the District dated August 8, 2002, lists various pieces of 

audio-visual equipment that the MPD considered purchasing for the September 2002 IMF 

demonstrations. (Chang SM Ex. 36.)  The equipment includes 1) a $30,000 “Betacam SP 

Camcorder;” 2) a $32,618 lens; 3) a $48,139 lens; 4) a $8,400 Player/Recorder; and 5) 100 video 

tapes. (Id.; see also Costas SM, Oct. 13 p.m., at 46:01-47:20.) 

546. Costas confirmed that the MPD wanted to buy more powerful lenses and one 

camera. (Costas SM, Oct. 13 p.m., at 46:19-21.) 

547. On August 23, 2002, Gaffigan sent Newsham a letter describing certain aspects of 

the MPD video support planned for the IMF September 2002 meetings. (Chang SM Ex. 7.)  In 
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the letter, Gaffigan states:  “MPD will minimally deploy 10 of the currently owned ENG and 

Prosummer style camera . . . as well as three additional cameras QA is purchasing for this event.  

It is estimated that during the peak days of support, September 26-29 MPD will require 52 staff 

for camera operations (13 cameras x 2 shifts, including supervision).” (Chang SM Ex. 7.)   

B. Fixed Statutory CCTV Cameras 

548. The MPD produced a “Command Manual” for the September 2002 protests. 

(Chang SM Ex. 29.)  The Command Manual states that the MPD will use “fixed camera(s)” at 

twelve different locations. (Chang SM Ex. 29 at 104 (bates number DC A 011694).)23 

549. The locations of the fixed cameras were chosen based on the MPD’s knowledge 

of where demonstrations historically occurred. (Costas SM, Oct. 13 p.m., at 10:14-18.) 

550. At City Council hearings in June 2002, when Gaffigan was asked what prompted 

the purchase and installation of the fixed cameras, he responded:  “It was the IMF World Bank 

demonstrations April 2000.  Chief Ramsey asked us to explore the possibility of providing live 

video feeds to assist command officials in managing that demonstration.” (Chang SM Audio Ex. 

1; Nedelkoff SM, Nov. 10 p.m., at 81:13-82:14.)  Nedelkoff recalled stating during the following 

City Council hearing:  “[D]uring mass demonstrations, these cameras are an effective tool for 

making deployment decisions to ensure demonstrations or other mass events can proceed 

peacefully.” (Nedelkoff SM, Nov. 10 p.m., at 83:22-84:03.) 

551. The locations of the fixed cameras included “Freedom Plaza,” which is situated 

adjacent to Pershing Park. (Chang SM Ex. 29 at 104 (bates number DC A 011694); Crisafulli 

SM, Oct. 13 a.m., at 87:03-10.)  The “Freedom Plaza” location actually referred to “Hotel 

Washington,” on top of which the MPD had installed a fixed camera situated directly north of 
                                                 

23 The fixed cameras are also known as Closed Circuit Television (CCTV) cameras or the unmanned cameras.  
Herein, they are referred to as “fixed cameras.” 
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Pershing Park, which had the capability to view Pershing Park.24 (Crisafulli SM, Oct. 13 a.m., at 

87:11-89:10; 89:23-90:01; Costas SM, Oct. 13 p.m., at 34:11-13.)  Costas confirmed that a fixed 

camera was placed on the Hotel Washington:  “I remember that one well . . . it should have seen 

[Pershing Park] perfectly.” (Costas SM, Oct. 13 p.m., at 32:23-33:03; 43:18-20.) 

552. Chang SM Ex. 30 is a map of the area surrounding Pershing Park.  Crisafulli 

identified the approximate location of the camera situated on the Hotel Washington with the 

letter “A,” the line of sight for that camera. (Crisafulli SM, Oct. 13 a.m., at 88:03-90:07.) 

553. Another fixed camera was located on top of the Old Post Office Building and 

faced west toward 14th Street, with a view of Freedom Plaza. (Crisafulli SM, Oct. 13 a.m., at 

91:11-18.)  Crisafulli identified the location of this camera on Chang SM Ex. 30 with the letter 

X. (Id. at 91:11-18; Chang SM Ex. 30.) 

554. The fixed cameras utilized by the MPD on September 27, 2002, were digital 

cameras. (Gaffigan SM, Oct. 15, at 126:24-127:04; Costas SM, Oct. 13 p.m., at 13:06-08.)  The 

cameras were mounted on elevated positions, were able to turn 360 degrees and could pan up 

and down 180 degrees. (Crisafulli SM, Oct. 13 a.m., at 89:07-22.)  Crisafulli stated that the fixed 

“cameras were the best you could buy at the time.” (Crisafulli SM, Oct. 13 a.m., at 124:01-07.) 

555. In September 2002, the fixed cameras “had a capability of 18 optical 

enhancements.” (Id. at 92:06-12.)  As an example of the zooming capability, Crisafulli testified 

that the Hotel Washington camera could zoom to the point where the operator could distinguish 

between a law enforcement officer and a civilian “by uniform [and] by colors, [but] not [with] 

                                                 

24 The Hotel Washington is now known as the W Hotel. W HOTELS WORLDWIDE, 
http://www.wwashingtondc.com/historic-dc-hotel (last visited Oct. 24, 2013).    
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enough detail to identify an individual” in the southwest corner of Pershing Park. (Crisafulli SM, 

Oct. 13 a.m., at 93:05-11.) 

556. Individuals in the JOCC had the capability to pan, tilt, and zoom the fixed 

cameras remotely. (Crisafulli SM, Oct. 13 a.m., at 90:08-12; 90:24-91:07; 92:04-05; 95:12-15.)  

Crisafulli stated that “two to three” operators in the JOCC were dedicated to operating the fixed 

cameras during an event. (Id. at 126:05-09.) 

557. Crisafulli stated that “all of the fixed cameras that were working at that time” 

were relayed to the JOCC and displayed on the various monitors within the JOCC. (Crisafulli 

SM, Oct. 13 a.m., at 96:01-11.) 

558. Costas confirmed that when the MPD purchased the equipment for the fixed 

cameras, they anticipated being able to both capture and record video. (Costas SM, Oct. 13 p.m., 

at 13:10-17.)  Costas stated that the cameras had “DVR capability” and “should have” had the 

capability to capture video locally. (Id. at 14:14-15:11.)  Costas stated that there would have been 

a “hard drive type of thing,” as opposed to a tape. (Id. at 14:19-15:03.) 

559. Crisafulli testified that all the fixed position cameras, because they were network-

based, could record. (Crisafulli SM, Oct. 13 a.m., at 117:11-23.)  Crisafulli testified that, as the 

feed for a fixed camera was received by the JOCC, “it was being displayed and captured in the 

memory of the computer.” (Id. at 119:13-20.)  At least some of the feeds of the digital video 

camera footage streaming into the JOCC could be recorded onto hard drives. (Costas SM, Oct. 

13 p.m., at 68:01-20.) 

560. Crisafulli testified:  “[I]f I remember correctly,” the fixed cameras, when 

recording, would record three to six frames a second and store the recordings on “local hard 
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drives,” with each frame being saved as its own file. (Crisafulli SM, Oct. 13 a.m., at 77:24-

78:19.) 

561. While he was in the JOCC on September 27, 2002, Costas saw video footage 

from what he believes was the Hotel Washington fixed camera, including footage of the arrests 

in Pershing Park. (Costas SM, Oct. 13 p.m., at 18:09-21; 19:09-11.)  Costas saw the police 

standing “side by side” and the demonstrators “being surrounded.” (Id. at 18:18-24.) 

562. When questioned by District counsel regarding whether pending legislation 

regarding fixed cameras would have affected whether MPD officers were allowed to record 

events on September 27, 2002, Gaffigan stated:  “[For] cameras deployed for a special event, the 

order has always been from the operational command authorities to record, as far as I can 

remember.  The fixed cameras in the city, which were there stationary 24/7, that was a different 

situation.  There was sensitivity around whether those should be recording.” (Gaffigan SM, Oct. 

15, at 129:09-22.) 

563. Ramsey believed that the cameras filming events on September 27, 2002, would 

transmit images to the JOCC and would record footage. (Ramsey SM, Oct. 14 a.m., at 46:07-15.) 

564. Ryan testified that the fixed cameras were capable of recording. (Ryan SM, Oct. 

14 p.m., at 9:07-10:02.) 

565. Nedelkoff stated:  “[M]y recollection is that the rules or the policy that was put 

into place had constraints on the use of zooming and tilting, what you could focus on, the time of 

day, the types of circumstances under which the cameras could be activated, and the recording 

and retention of any tapes that would have been made using the cameras.” (Nedelkoff SM, Nov. 

10 p.m., at 57:18-58:09.) 
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566. Before the Special Master, Nedelkoff testified that she believed that in September 

2002, the 14 or 15 cameras located downtown ran all day but that the footage was not being 

recorded. (Nedelkoff SM, Nov. 10 p.m., at 58:15-60:14.)  Nedelkoff stated that Mayor ordered 

that the footage not be recorded. (Nedelkoff SM, Nov. 10 p.m., at 88:17-21.) 

567. In her February 2010 deposition, Nedelkoff was asked:  “Do you have any reason 

to think that any of the events on September 27th, 2002 were recorded by CCTV feeds that were 

recorded?” (Nedelkoff SM, Nov. 10 p.m., at 112:10-24; see also Chang SM Ex. 98 at 289, 294.)  

She responded:  “I don’t know if they were or not.” (Id.)  She was then asked, “Do you have any 

idea whether the MPD was taping on September 27, 2002?” (Id.)  She responded, “no.” (Id.)  

Nedelkoff was also asked at her deposition whether she recalled being aware of a direction to the 

MPD to not tape CCTV feeds,” to which she answered:  “I don’t recall being aware of a 

direction.” (Nedelkoff SM, Nov. 10 p.m., at 113:09-18; see also Chang SM Ex. 98 at 292.) 

568. Nedelkoff could not recall whether the order from the Mayor prohibiting the 

recording of footage by CCTV cameras was in writing nor to whom it was communicated. 

(Nedelkoff SM, Nov. 10 p.m., at 87:18-21; 89:21-90:07.)  She testified that she did not give an 

order directly to the JOCC and, instead, would probably have simply spoken to Ramsey. 

(Nedelkoff SM, Nov. 10 p.m., at 98:01-09.) 

569. The Court takes judicial notice of testimony provided by Nedelkoff before the 

City Council on June 13, 2002, wherein the following exchange took place between Nedelkoff 

and Councilwoman Patterson regarding the plan for the use of the CCTV cameras during the 

September 2002, IMF protest: 

Patterson:  There has been testimony that we don’t as a matter of 
course tape anything, but in these instances yes we did tape, so I’m 
just trying to make sure everyone understands what the operating 
procedures are right now. 
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[Nedelkoff]:  Right, right.  I’ll interject.  When we first started this 
we didn’t have the operating procedures and there may be 
instances where like these where taping did occur, but that is no 
longer the procedure.  There will be no taping until these issues are 
resolved.  We have made that commitment. 
 

District of Columbia Defendants’ Supplemental Proposed Findings of Fact and Conclusions of 
Law Regarding Audio and Video Evidence for Special Master’s Report and Recommendations 
[#944] in Chang at 63 n.23.  
 

570. The Court also takes judicial notice of the fact that the Metropolitan Police 

Department Video Surveillance Regulations Emergency Act of 2002, and resulting regulations, 

were not issued until after the September 2002 IMF event. [#944] at 66. 

571. Nedelkoff does not recall there being any concern about footage being recorded 

by the ESU. (Nedelkoff SM, Nov. 10 p.m., at 70:01-22.) 

572. In a July 9, 2002 letter from Ramsey to Patterson, Ramsey states: “The MPD 

cameras which are remotely controlled are recorded to servers located at MPD in the SOCC.  

These servers are tightly and securely stored in the SOCC complex and network accessibility to 

them is limited to the center and computer operations.  Access to any of the recordings is 

password protected.” (Chang SM Ex. 100 at 2.)  The same document further states that “the 

MPD cameras are used for recording large events, (e.g., IMF, Presidential Inaugurations).” 

(Chang SM Ex. 100 at 3.) 

573. Nedelkoff agreed that the original purpose of the fixed cameras was to deal with 

mass demonstrations and that, in June 2002, the City Council was concerned about moving the 

cameras into neighborhoods with regard to the privacy concerns that might accompany such an 

expansion. (Nedelkoff SM, Nov. 10 p.m., at 83:11-21.) 

574. Nedelkoff was not aware of the different recording systems (such as hard drives 

and tapes) that could be employed by the JOCC. (Nedelkoff SM, Nov. 10 p.m., at 93:11-24.) 
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575. When asked whether she has specific knowledge of the JOCC or SOCC system 

and how those systems worked, on September 27, 2002, Nedelkoff responded:  “If I ever did, I 

don’t anymore.” (Nedelkoff SM, Nov. 10 p.m., at 97:12-14.) 

576. When asked whether he recalled being aware during the discovery process that 

the MPD had designed and implemented a stationary camera system that sent live video feeds 

into the JOCC during large events, like the September 2002 demonstrations, Koger said he did 

not. (Koger SM, Oct. 18 a.m., at 108:18-110:09.) 

577. Harris testified that, prior to September 2002, he was aware of the capability of 

fixed cameras to record footage throughout the city and that he had produced footage from those 

cameras in prior litigation contexts. (Harris SM, Oct. 14 p.m., at 83:14-84:16.) 

C. Manned Cameras from Rooftop Locations – Observation Posts  

578. The MPD Command Manual for the September 2002 protests states:  

“Observation Posts (OP) have been established in the outer perimeter areas around the IMF/WB 

and DAR Constitution Hall Area.  The purpose of these posts is to observe and monitor 

demonstrator activities and to provide real time observations and information to the J.O.C.C. . . . 

” (Chang SM Ex. 29 at 77 (bates number DC A 011667).)  The Command Manual further states:  

“Two members from the Office of Professional Responsibility will be assigned to each 

observation post.” (Id.) 

579. The Command Manual states:  “A total of sixteen observation posts will be 

manned and equipped with live video feed capabilities around the downtown area.” (Chang SM 

Ex. 29 at 102 (bates number DC A 011692).) 

580. On August 23, 2002, Gaffigan sent Newsham a letter regarding “International 

Monetary Fund (IMF) Support.” (Chang SM Ex. 37.)  Gaffigan stated:  “MPD will minimally 
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deploy 10 of the currently owned ENG and Prosummer style cameras (similar to past events) as 

well as three additional cameras QA is purchasing for this event.  It is estimated that during the 

peak days of support, September 26-29 MPD will require 52 staff for camera operations (13 

cameras x 2 shifts, including supervision).” (Chang SM Ex. 37; see also Costas SM, Oct. 13 

p.m., at 49:25-51:08.) 

581. A document, captioned “O.I.A. Camera Post Detail” identifies a single shift of 

twenty-six of the MPD Internal Affairs personnel who were assigned “camera post detail” 

between September 26, 2002, and October 1, 2002. (Chang SM Ex. 40; Newsham SM, Oct. 13 

p.m., at 126:10-15.)     

582. The same document identifies the individuals assigned to each post, contact 

information for those individuals, and the locations of the posts. (Chang SM Ex. 40.)  Costas 

testified that he believes that OIA stood for Office of Internal Affairs and that members of that 

unit were assigned to the observation posts. (Costas SM, Oct. 13 p.m., at 45:11-17.)  Newsham 

confirmed that Internal Affairs personnel were occasionally tasked with videotaping events. 

(Newsham SM, Oct. 13 p.m., at 116:14-17.) 

583. Costas stated that the observation post crews would generally be provided tripods, 

sandbags, cell phones, tapes (if they were taping), and cameras. (Costas SM, Oct. 13 p.m. at 

54:16-23.) 

584. Hardy testified that Internal Affairs personnel assigned to observation posts on 

September 27, 2002, were provided with “a camera, tripod, and tapes.” (Tr. of Hardy Dep. at 

36:09-17.)  Hardy further testified that each observation post team got a box of ten tapes. (Id. at 

38:06-09.)  The District has been unable to locate such a sign in/sign out sheet for media 
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equipment used on September 27, 2002 or produce it to the Plaintiffs. (Tr. of Hardy Dep. at 

70:01-74:25; see also Costas SM, Oct. 13 p.m., at 61:15-21.) 

585. When asked to explain what the phrase “action officer” means, Costas responded:  

“I was doing the planning for the cameras . . . I’m the one that’s running out finding the positions 

for the cameras—for these manned cameras.  I’m doing all the work so that’s generally, military 

anyway, is action.  I use that word from my military.  You’re the guy that is going to know what 

the requirement is, the person with the responsibility to make sure these guys did what they were 

supposed to; go to their slots and so forth, you know, for the planning.”  (Costas SM, Oct. 13 

p.m., at 52:11-24.)  Gaffigan coordinated the installation of cameras on rooftop locations 

throughout the city. (Gaffigan SM, Oct. 15, at 55:14-20.) 

586. Crisafulli stated:  “[The observation post manned cameras] would not relay live 

video always, only some, and mostly for technical reasons.  In order to relay video, you must 

have a line of sight . . . .” (Crisafulli SM, Oct. 13 a.m., at 97:02-05.)  Crisafulli confirmed that 

the observation post cameras had a “tape inside the camera that was recording the video that was 

being taken,” and assumed that these cameras were recording locally. (Id. at 99:19-100:01.) 

587. Crisafulli confirmed that it was possible for a camera deployed to a fixed 

observation post to record both locally and stream live video back to the JOCC. (Crisafulli SM, 

Oct. 13 a.m., at 100:05-08.) 

588. The observation post cameras were analog cameras. (Costas SM, Oct. 13 p.m., at 

83:05-10.) 

589. Ramsey understood that police officers were assigned the specific responsibility 

“to take video of what was occurring” on September 27, 2002. (Ramsey SM, Oct. 14 a.m., at 

46:22-47:01.)  Ramsey testified that the MPD preferred to record the images that were being 
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observed, stating:  “[I]f it’s being videoed, then it would be preferable to have it recorded.” 

(Ramsey SM, Oct. 14 a.m., at 48:23-49:06.) 

590. When asked whether stationary cameras that were utilized by the MPD for the 

September 27, 2002 protests recorded footage, Gaffigan responded:  “Yes, sir.  Every camera 

deployed for one of these events recorded without exception.  Q: Every camera recorded? A: 

Yes, sir.” (Gaffigan SM, Oct. 15, at 56:18-57:04.)  Later, the following exchange took place:  

“The Court:  But the crucial question is: As you understood this system, it would not merely 

transmit information, it would capture it on some kind of device, some kind of memory?  

Gaffigan:  Absolutely.  That’s correct, Judge.” (Gaffigan SM, Oct. 15, at 57:13-17.)  Gaffigan 

later confirmed that he was “certain that videotape had been recorded” for the September 27, 

2002 event. (Gaffigan SM, Oct. 15, at 100:19-22.) 

591. Gaffigan further testified that the manned cameras, which were utilized by the 

MPD on September 27, 2002, “would have recorded” video footage during the weekend of 

September 27-29, 2002. (Gaffigan SM, Oct. 15, at 114:03-07.)  Gaffigan stated that, even though 

live feeds were being transmitted to the JOCC, “video was being recorded” locally on the tapes 

utilized in the cameras at each manned location. (Gaffigan SM, Oct. 15, at 115:15-116:07.) 

592. Although Gaffigan was certain that the video footage being taken at the 

observation posts by MPD personnel was recorded, he was unsure whether it was being recorded 

in a digital format or onto tapes or some combination thereof. (Gaffigan SM, Oct. 15, at 131:12-

18.)  Gaffigan stated that, if the video was recorded digitally, it 1) would have been saved to 

video servers maintained by the MPD, 2) would have been maintained there until a specific order 

to remove it was given, and 3) would have been backed up pursuant to the MPD’s retention 

policies. (Gaffigan SM, Oct. 15, at 135:22-136:19.) 

Case 1:02-cv-02010-EGS-JMF   Document 982   Filed 12/16/13   Page 129 of 157



130 

593. In his 2009 deposition, Crane testified that the only rooftop locations used by the 

MPD during the September 27, 2002 event were atop the IMF and World Bank buildings. (Crane 

SM, Oct. 12 p.m., at 135:22-136:03.)  During the Special Master hearings, Crane stated that his 

earlier testimony was incorrect and that there were multiple rooftop video teams located 

throughout the city on September 27, 2002. (Crane SM, Oct. 12 p.m., at 136:08-137:04; see also 

Chang SM Ex. 24.) 

594. Newsham “assumed” that members of the MPD who had been issued video 

cameras for the September 27, 2002 event would have the capability to not only send a video 

feed to the JOCC but also to record video footage. (Newsham SM, Oct. 13 p.m., at 108:12-19.)  

Newsham further assumed that recordings would be taken of events by the MPD on September 

27, 2002. (Newsham SM, Oct. 13 p.m., at 108:20-25.) 

D. Helicopter Camera Footage 

595. The District produced a “Fact Sheet” for the MPD helicopter that states:  “On 

December 12, 2001, MPDC took delivery of a new, American Eurocopter AS350B3 helicopter . 

. . Falcon-1 hosts a wide array of mission enhancing equipment that includes . . . a video camera 

and recorder with downlink capability.” (Chang SM Ex. 41.)  A separate document, also 

produced by the District, states:  “The Video Downlink is a critical component in our aircraft’s 

overall ability to complete our missions.  This system offers the ability to transmit real-time 

image captured by the FLIR (‘forward looking infrared radar’) system to the [SOCC] or to 

portable video monitors used by ground units.” (Chang SM Ex. 42; see also Costas SM, Oct. 13 

p.m., at 12:02-07.)  The same document provides instructions on how to operate the recording 

system. (Chang SM Ex. 42.) 
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596. The MPD’s Command Manual for the September 2002 protests states:  

“Supplementing the ground based camera system will be two cameras mounted on the MPD 

Helicopter Falcon, and the USPP Helicopter Eagle.” (Chang SM Ex. 29 at 102 (bates number DC 

A 011692.)  According to the Command Manual, these “flight cameras will be able to downlink 

live feed video to the J.O.C.C., as needed.” (Id.) 

597. The MPD helicopter Falcon was operating on September 27, 2002, and was 

transmitting video to the JOCC. (Crane SM, Oct. 12 p.m., at 91:22-92:04.)  Crisafulli stated:  

“[T]here were video cameras on the choppers.” (Crisafulli SM, Oct. 13 a.m., at 83:10-17.)  

Costas confirmed that, generally, the helicopter could “absolutely” transmit footage back to the 

JOCC. (Costas SM, Oct. 13 p.m., at 12:10-23.) 

598. Jones and Crisafulli understood that the MPD Helicopter Falcon could stream 

video feeds to the JOCC and could record footage locally onto a recorder mounted on the 

helicopter. (Jones SM, Oct. 12 a.m., at 69:21-70:07; Crisafulli SM, Oct. 13 a.m., at 107:05-11.)  

Crisafulli testified:  “[G]enerally speaking, [video feeds from helicopters] would have been 

recorded on the helicopter itself.  With that said, I saw emails discussing specifically this issue 

on those days, and I think that there was the intention or the desire not to record the—not to 

record those on the helicopter itself” but to instead record them at the JOCC. (Id. at 107:12-19.)  

Costas stated that the helicopter could record both locally and stream video back to the JOCC. 

(Costas SM, Oct. 13 p.m., at 63:03-13.) 

599. In a July 9, 2002 letter from Ramsey to Patterson, Ramsey stated:  “The MPD 

Helicopter has a recording capability. A VCR recorder is on the helicopter and a tape is in the 

recorder at all times as it must be loaded before takeoff.  The record function can be operated 

while in flight.” (Chang SM. Ex. 100 at 2.) 
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600. In an email chain produced by the District, Scott Osterhuber emails Costas on 

September 17, 2002, and states:  “Jim, Reminder, Reminder, Reminder!!!!! Per our conversation 

on 9-13-02, and your request, please remember to address the subject of taping the VDL from 

Falcon at the JOCC/SOCC rather than from the helicopter.” (Chang SM Ex. 33.).  In the same 

email chain, Crisafulli responds to Costas:  “There are 2 VCRs in the AV room so it should not 

be a problem using one of them as a dedicated recorder.  On Tue the 24 when the Pro-Product 

engineer will be at the MPD . . . we will ask him to configure it so that the recording input can be 

fixed to the chopper in order to avoid the non-taping of the event.” (Id.) 

601. In his testimony before the Special Master, Crisafulli stated that he assumed that 

there was recording in the JOCC of footage from the helicopter. (Crisafulli SM, Oct. 13 a.m., at 

111:10-112:06.) 

 Q. Now, you also discussed there were some issues with 
sometimes the feed would not come through for a variety of 
reasons.   
 
A. Correct.   
 
Q. And that is why you would also have a VCR on the helicopter 
in order to record the footage directly from the camera?   
 
A. I wouldn’t say that is why.  I think that there is no equipment 
for the helicopter that comes without it.  So the purpose of it, you 
can make your own, but it’s backup system.   
 
Q. Sure.  And it would have direct link to the camera, so you 
wouldn’t have any of these transmission issues in connection with 
that recording?   
 
A. Right.   
 

(Crisafulli SM, Oct. 13 a.m., at 131:10-24.) 

602. Nedelkoff had “no idea” whether the MPD’s helicopter recorded footage on 

September 27, 2002. (Nedelkoff SM, Nov. 10 p.m., at 99:04-06.) 
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E. Additional Cameras 

603. The MPD’s Command Manual for the September 2002 protests states:  “Six 

roaming cameras will be available for immediate deployment to areas of interest by the 

J.O.C.C.” (Chang SM Ex. 29 at 102 (bates number DC A 011692).) 

604. Crisafulli testified that the JOCC had internal cameras that monitored the 

activities within the JOCC, but he was unclear whether those cameras recorded footage. 

(Crisafulli SM, Oct. 13 a.m., at 131:25-132:04.) 

F. Video Streamed Into the JOCC 

605. While in the JOCC on September 27, 2002, Howell observed footage of the 

demonstration being streamed into the JOCC and displayed on the monitors. (Howell SM, Oct. 

13 a.m., at 26:18-25.) 

606. Crisafulli testified that video fed into the JOCC during mass events “was 

recorded.” (Crisafulli SM, Oct. 13 a.m., at 103:14-18.)  According to Crisafulli, the feeds would 

be recorded to hard drives on “local computers, local hard drives, there was generally one 

computer per camera or one computer per two cameras.” (Id. at 103:21-104:03.)  Crisafulli 

further explained that when the video image was received, it was split, with one frame sent to be 

displayed on the monitor and one frame sent to be recorded onto the permanent memory of the 

associated hard drive. (Id. at 104:17-25.)  Crisafulli stated that the video recordings stored on the 

hard drives were not automatically overwritten and that the only way to dispose of them was to 

manually delete them. (Id. at 105:01-11.)  

607. Broadbent does not know whether the video transmitted to the JOCC was 

recorded. (Broadbent SM, Oct. 12 p.m., at 164:04-07.)  Crane stated:  “[N]one of the video 

downloads . . . to the [JOCC] were recorded.” (Crane SM, Oct. 12 p.m., at 91:02-10.) 
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608. Harris does not recall the circumstances surrounding his being told that the MPD 

would not be recording the video footage transmitted into the JOCC. (Harris SM, Oct. 18 a.m., at 

55:11-56:25.) 

609. Harris never saw a document memorializing any agreement between the MPD 

and Patterson not to record footage on September 27, 2002, and doesn’t know why he believes 

such an agreement existed. (Harris SM, Oct. 18 a.m., at 32:22-33:19; 35:06-14.) 

610. Harris is not aware of any demonstration case, other than the September 27, 2002 

event, where there was an order not to record footage in the JOCC during a mass demonstration. 

(Harris SM, Oct. 18 a.m., at 57:01-05.) 

G. Electronic Surveillance Unit   

611. In September 2002, Yates, Detective Larry Sterling, Acevedo, and Detective 

Jonathan Lewis were assigned to the ESU. (Yates SM, Nov. 9, at 30:09-20; 31:16-32:21; see also 

Chang SM Ex. 29 at 91 (bates number DC A 011681).)  For the September 2002 protests, two 

additional officers (Britt and Detective William Asbury) were detailed to the ESU squad. (Yates 

SM, Nov. 9, at 34:10-35:04; see also Chang SM Ex. 29 at 108 (bates number DC A 011698).)  

611. Yates stated that he worked from 6:00 a.m. to approximately 4:00 p.m. (Yates 

SM, Nov. 9, at 26:03-12; 36:18-20.)  It was Yates’ assumption that “Detective Lewis worked the 

midnight shift” and that Acevedo and Sterling would have started their shifts on September 27, 

2002, “around the midday.” (Id. at 36:21-37:13; see also Chang SM Ex. 88.)  Yates believes that 

Britt also worked on the morning of September 27, 2002. (Id. at 38:03-05.) 

612. Acevedo did not specifically recall what time he worked on September 27, 2002, 

but he believed he started at 6:00 a.m. (Acevedo SM, Nov. 10 a.m., at 18:15-22:23; see also 
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Chang SM Ex. 88.)  Documents produced by the District indicate that Acevedo worked the 

“evening tour of duty.” (Id.) 

613. Britt believed he worked between approximately 6:00 a.m. and “close to” 6:00 

p.m. on September 27, 2002, although he may have finished as late as 9:00 p.m. (Britt SM, Nov. 

10 a.m., at 45:06-52:04; 81:14-21; 92:03-13.) 

614. Yates received training from the MPD and outside agencies on how to videotape 

and perform electronic surveillance functions. (Yates SM, Nov. 9, at 7:15-20.)  This training 

included the use of MPD video equipment. (Id. at 8:04-10.)  Yates was trained to record 

demonstrations, the law enforcement response thereto, and “the command given by the on-site 

official telling people to [disperse].” (Id. at 35:14-36:02; 82:15-18.)  Acevedo, based on his long 

tenure with the ESU, was familiar with the video equipment used on September 27, 2002. 

(Acevedo SM, Nov. 10 a.m., at 6:13-21.)  Yates had previously videotaped demonstrations for 

the MPD, including the April 2002 demonstrations. (Yates SM, Nov. 9, at 6:02-14.) 

615. Yates testified that he was assigned to record video footage on September 27, 

2002. (Yates SM, Nov. 9, at 17:14-16.)  Yates knew from past demonstrations that his 

assignment was to “go out and monitor any demonstrations and videotape also any arrests, police 

orders given, et cetera.” (Id. at 35:07-13.)  Acevedo was instructed by Yates “to respond to 

certain areas that were given to us and videotape any events going on.” (Acevedo SM, Nov. 10 

a.m., at 7:01-06.) 

616. The ESU maintained the equipment that Yates utilized during the September 2002 

demonstrations. (Yates SM, Nov. 9, at 11:03-09.)  In 2002, the ESU recorded footage onto VHS 

tapes, mini-cassettes, and eight-millimeter cassettes, depending on the type of camera used. (Id. 
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at 8:11-23; 44:11-45:04.)  Yates did not fill in a sign-out sheet for the equipment he used on 

September 27, 2002. (Id. at 11:13-25.) 

617. On September 27, 2002, Yates used only one video camera, a “Canon XL-1.” 

(Yates SM, Nov. 9, at 41:12-19.)  The camera was equipped with a “mini-cassette” videotape. 

(Id. at 13:25-14:05; 41:20-23; 42:15-18; 44:11-15.)  Acevedo used an 8 millimeter camera on 

September 27, 2002. (Acevedo SM, Nov. 10 a.m., at 7:19-24.)  Acevedo used a single 8-

millimeter video tape to record footage on September 27, 2002. (Id. at 8:06-08; 33:07-09.)  

Acevedo brought six to eight additional video tapes with him on September 27, 2002. (Id. at 

8:24-9:02.)  Britt does not recall what type of camera he used on September 27, 2002. (Britt SM, 

Nov. 10 a.m., at 82:03-12.)   

618. At the beginning of the day on September 27, 2002, Yates inserted a new 

videotape into his camera. (Yates SM, Nov. 9, at 16:18-24; 42:22-24.)  Yates did the same the 

next day, September 28, 2002. (Id. at 19:06-08.)  Yates stated that the tapes he utilized on 

September 27, 2002, had the capacity to record one hour of footage at the “high resolution” 

setting, which is what he used. (Id. at 22:24-23:10.)   

619. Acevedo stated that he set the tape in his camera for “SP,” which would allow 

him to record for one hour. (Acevedo SM, Nov. 10 a.m., at 8:15-23.)  Acevedo used a new tape 

on September 27, 2002, and he indicated that the ESU would never reuse a tape. (Id. at 33:11-

17.)   

620. Britt testified that at the beginning of his shift on September 27, 2002, he inserted 

what appeared to be a new, “out of the box” mini-cassette into the camera to record footage. 

(Britt SM, Nov. 10 a.m., at 82:18-83:10.)  Britt confirmed that that tape did not have anything 
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recorded on it prior to his using it on the 27th. (Id. at 95:23-96:01.)  Britt did not bring any 

additional videotapes with him. (Id. at 86:13-23) 

621. On September 27, 2002, Yates recorded video of events that took place at various 

locations within the District, including Pershing Park. (Yates SM, Nov. 9, at 20:22-21:02; 45:16-

20.)  When he arrived at Pershing Park, the arrests had not yet begun. (Id. at 19:16-22.) 

622. Yates does not remember the exact time he started or stopped filming events at 

Pershing Park. (Yates SM, Nov. 9, at 47:23-48:19.)  Yates filmed events from the south side of 

Pershing Park, while standing on Pennsylvania Avenue. (Id. at 48:05-08.)  Yates saw Newsham 

at Pershing Park. (Id. at 20:01-04.)  Yates heard an MPD official, Hilton Burton, order 

subordinates to “lock them up.” (Id. at 21:24-22:12.)  Yates filmed the effectuation of the arrests 

at Pershing Park, including the handcuffing of demonstrators and the loading of arrestees onto 

buses. (Id. at 23:25-24:09.)  Yates estimated that he stayed at Pershing Park for three to four 

hours on September 27, 2002. (Id. at 25:02-04.) 

623. Acevedo does not recall whether he was at Pershing Park between 8:00 a.m. and 

12:00 p.m. on September 27, 2002, but he does recall that he was asked, over the police radio, to 

report to Pershing Park to “do some videotaping.” (Acevedo SM, Nov. 10 a.m., at 9:06-10:10.)  

When Acevedo arrived at Pershing Park, there was no one there except the police and the 

property of those who had been arrested. (Id. at 10:16-25.)  Acevedo saw Newsham in Pershing 

Park. (Id. at 11:09-19.) 

624. The District’s Rule 30(b)(6) representative testified:  “Q. Did Mr. Acevedo and 

Mr. Lewis tell you that they were not on duty the morning of September 27, 2002?  A. They told 

me they couldn’t recall.  Q. So they said they couldn’t recall?  A. They said they recall that they 

didn’t film anything, but they don’t recall the days.  It’s too long for them to recollect back that 
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far.  They said they weren’t—they recall they were not given any instructions to record anything, 

and they didn’t make any recordings, so—that they couldn’t recall specifically when they 

worked.  That came from Sergeant Yates.  Q. What did Sergeant Yates tell you in that respect?  

A. He said they worked the evening shift and the midnight shift opposite him.  He was the only 

one working on day working the mass arrests.  Q. The source of that information is Sergeant 

Yates, not Acevedo or Lewis?  A. They don’t recall, that’s correct.” (Chang SM Ex. 90 at 128-

29.)  District counsel has also represented to Chang counsel that three of the four ESU witnesses 

noted that no video footage or still photographs were taken on that day. (Chang SM Ex. 103; see 

also Acevedo SM, Nov. 10 a.m., at 27:12-28:25.) 

625. Britt stated that he recorded video footage on September 27, 2002, and that was 

next to or near Freedom Plaza for some of the recording. (Britt SM, Nov. 10 a.m., at 84:09-13; 

92:14-19; Britt SM, Nov. 10 p.m., at 15:07-16:02; 16:17-18:11.)  Britt does not recall all of the 

locations he went to record footage on September 27, 2002. (Britt SM, Nov. 10 a.m., at 95:01-

08.) 

626. Yates listened to the police radio and traveled in an unmarked police cruiser from 

destination to destination. (Yates SM, Nov. 9, at 39:16-40:06.)  Yates was accompanied by two 

members of the Chicago Police Department on the morning of September 27, 2002. (Id. at 40:23-

41:01.)  Britt kept in contact via the police radio he carried and received instructions on where he 

should move throughout the day from the police dispatcher or via cell phone. (Britt SM, Nov. 10 

a.m., at 84:24-85:06; 97:05-21.)  Britt stated that he would receive instructions via cell phone “if 

we were in a crowd and we couldn’t hear the radio for some reason.” (Id. at 97:22-98:02.) 

627. Yates stated that “time stamps are automatically imprinted on the video.” (Yates 

SM, Nov. 9, at 43:09-20.)  Acevedo agreed that the time-stamps were “automatic.” (Acevedo 
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SM, Nov. 10 a.m., at 35:01-06.)  Acevedo confirmed that, on September 27, 2002, the time 

recorded on the camera, via the time-stamps, accurately reflected the time at which video was 

recorded because “you always check your camera before you go out.” (Id. at 35:07-20.)  The 

District’s 30(b)(6) witness testified that time stamps on the footage were an accurate 

representation of the time the footage was taken. (Chang SM Ex. 91 at 28.) 

628. On September 27, 2002,Yates recorded video footage to a single video cassette.  

(Yates SM, Nov. 9, at 42:19-21.)  Yates stated that this cassette was not used to record footage 

from any other day. (Id. at 42:25-43:04.) 

629. Although Yates could not recall specifically what he did with the tapes he made 

on September 27, 2002, he stated that it was his practice, at the conclusion of an event, to label a 

tape “with the date, possible location, and [his] initials.” (Yates SM, Nov. 9, at 14:09-15; 18:10-

15; 25:09-18.)  The tape(s) would then be maintained within a locked cabinet within the ESU, 

which also known as the “potentially discoverable material file” or “video vault.” (Id. at 14:16-

19; 49:20-50:09.) 

630. Acevedo believes that he only recorded footage onto one video cassette on 

September 27, 2002, and that he placed the cassette in a clear plastic “evidence envelope.” 

(Acevedo SM, Nov. 10 a.m., at 12:23-13:13.)  Acevedo usually labeled the tape with the date, 

the event, and his name, and he remembers doing so that day. (Id. at 13:14-23.)  Acevedo 

testified that he did not seal the envelope, but he instead gave it to Yates so that other members 

of the ESU could place their recordings in the same envelope. (Id. at 13:24-14:08; 36:13-37:07.)  

Acevedo has not seen the original video tape he created on September 27, 2002, since he gave it 

to Yates. (Id. at 38:15-25.) 
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631. Britt stated that he used a new video tape on the following day, September 28, 

2002, and kept the tape from the 27th with him until the end of the overall event. (Britt SM, Nov. 

10 a.m., at 87:05-11; 96:02-04.)  At the end of the overall event, Britt did not mark the tapes, but 

simply handed them to Yates; Britt does not know what Yates did with them after that. (Id. at 

87:08-19; 89:24-90:04.) 

632. The ESU maintained a logbook for recording the pertinent information regarding 

a particular videotape, including who captured the footage. (Yates SM, Nov. 9, at 14:20-15:07; 

see also Chang SM Ex. 87.)  Yates stated that it was the policy of the ESU to list all footage 

taken by ESU members in the ESU logbook. (Yates SM, Nov. 9, at 48:20-49:10; 56:25-57:02.)  

Yates does not recall whether he entered the footage he took on September 27, 2002, into the 

ESU logbook. (Id. at 25:21-22.)  Acevedo stated that he did not enter information into the ESU 

logbook related to September 27, 2002, event because “video evidence that was recovered for 

protests was not placed” in the ESU logbook. (Acevedo SM, Nov. 10 a.m., at 14:19-23.)  The 

ESU logbook that the District produced to Chang does not appear to contain references to any 

footage taken on September 27, 2002. (Chang SM Ex. 87; Yates SM, Nov. 9, at 53:03-54:23.)  

Britt does not recall entering any information into the ESU logbook. (Britt SM, Nov. 10 a.m., at 

87:20-88:07.) 

H. Storage of Video Footage 

633. According to Yates, sometime before 2004, Harris requested that Yates provide 

him with the footage he had recorded on September 27, 2002. (Yates SM, Nov. 9, at 64:07-

65:14.)  Yates believes that he provided Harris with a copy of the original footage of the one tape 

that Yates had recorded and did not edit or change the video footage prior to giving it to Harris. 
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(Id. at 65:25-66:25.)  Later in the Special Master hearings, Yates stated that he provided Harris 

with a “compilation” of recordings. (Id. at 132:02-07.) 

634. Gaffigan felt it was his “responsibility to make sure” that the video tapes from 

September 27, 2002, were collected, indexed, and marked so that they could be properly stored 

within the command center complex. (Gaffigan SM, Oct. 15, at 57:18-58:02.) 

635. Gaffigan stated that he believes that the video tapes from the September 27, 2002 

protests were stored in labeled boxes within large storage cabinets outside of Gaffigan’s 

immediate office, which was within the command center complex. (Gaffigan SM, Oct. 15, at 

58:03-18; 59:13-17.)  Gaffigan later stated that, if production of the video recordings had been 

requested, he would have known where they were and it wouldn’t have taken long for him to 

find them. (Gaffigan SM, Oct. 15, at 63:25-64:02.) 

636. Gaffigan stated that one of the reasons the video tapes were retained was because 

the MPD might later be asked to produce the footage. (Gaffigan SM, Oct. 15, at 64:25-65:11, 

stating “Judge, I don’t remember – I don’t remember that conversation myself with Ron [Harris] 

or Terry [Ryan], but that was the purpose, in my opinion, of why the tapes were retained, in the 

event any such inquiry was made and we had to produce them.  So that’s one of the reasons why 

we indexed them, catalogued them and kept them.  That was the purpose.”) 

637. While Gaffigan does not specifically recall whether an inventory of video footage 

was created for the September 27, 2002 event, he stated that it was typical to do so, and had one 

been created, he thinks that the hard copy of the inventory would have been stored along with the 

tapes themselves. (Gaffigan SM, Oct. 15, at 101:20-103:24.) 
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638. Gaffigan believed that Tilghman, his assistant, maintained a log that tracked 

materials, including video footage, that were checked out of the Office of Quality Assurance. 

(Gaffigan SM, Oct. 15, at 105:18-106:03.) 

639. Howell catalogued video recordings in the possession of the MPD and when 

asked whether any of the recordings that were in the catalog were of the September 2002 

demonstration, she stated:  “I can only say I assume there would have been.” (Howell SM, Oct. 

13 a.m., at 28:05-12.) 

640. In the past, although not related to this case, Yates has been instructed to destroy 

video footage that is three to four years old. (Yates SM, Nov. 9, at 63:02-14.)  

641. Acevedo testified that he was never asked to search for the original video tape he 

created on September 27, 2002. (Acevedo SM, Nov. 10 a.m., at 39:01-02.)  Acevedo stated:  

“[Originals] should be available . . . [they] are never to be issued to anybody.  We only issue out 

copies.” (Id. at 39:11-41:11.) 

642. Britt has not seen the tape he created on September 27, 2002, since he handed it to 

Yates. (Britt SM, Nov. 10 a.m., at 96:05-97:04.)  He expects that it still exists and that if 

someone were to search for it, they would be able to find it. (Id.)  Britt has never been asked to 

search for the original mini-cassette onto which he recorded video footage on September 27, 

2002. (Id. at 99:16-19.)  Britt was not aware that the original mini-cassette could not be located 

until he was informed by Chang counsel of that fact during the Special Master hearings. (Id. at 

99:22-100:03.) 

643. Nobody contacted Costas between 2003 and April 2010 regarding the existence or 

location of any video footage related to September 27, 2002. (Costas SM, Oct. 13 p.m., at 20:04-

24.) 
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I. City Council Subpoena and Response 

644. One of the City Council subpoenas requested that the MPD produce a “copy of 

each videotape taken by the MPD . . . [of] the demonstrations that took place on September 27, 

2002, beginning with the bike protests at Union Station and ending with the arrests made in 

Pershing Park.” (Chang SM Ex. 64 at DC05470.) 

645. Prior to his receipt of this subpoena, Harris had not directed a search for relevant 

video footage. (Harris SM, Oct. 14 p.m., at 92:25-93:03.)  After receiving this request for 

videotapes, Harris does not recall turning over videotapes containing footage from Pershing Park 

on September 27, 2002. (Harris SM, Oct. 14 p.m., at 93:04-08.) 

646. Koger does not believe he made any serious errors with regard to the production 

of video footage in this case, stating:  “[B]ut that may be a function of where I draw and I 

understand my responsibility as litigation counsel to be.” (Koger SM, Oct. 18 p.m., at 16:19-

17:05.) 

J. Video Footage Produced by the District to Plaintiffs 

647.   On January 13, 2004, plaintiffs submitted document requests that sought the 

production of all video footage from September 27, 2002. (Chang SM Ex. 62.) 

648. Two videotapes that contained footage taken by ESU members were in Harris’ 

possession prior to their being turned over to Crane. (Harris SM, Oct. 15, at 148:15-150:11 

(stating “They were possibly in my office or in the conference room area.  I’m not quite sure 

what period of time they moved from one location to another”.)  Harris does not recall when he 

first received these tapes. (Harris SM, Oct. 18 a.m., at 65:13-14.) 

649. Koger produced certain tapes containing video footage to the plaintiffs. (Koger 

SM, Oct. 18 a.m., at 110:25-111:03.)  Koger received those tapes from the MPD OGC. (Id.)  On 
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October 31, 2007, the District subsequently made two videotapes available to the Chang 

plaintiffs for pickup. (Chang SM Ex. 79.)  On March 2, 2010, the Court ordered the parties to 

“retain BEK TEK LLC to duplicate, in a forensically sound manner, the video footage of the 

events of September 27, 2002 marked as original (the “Video Footage”).” (Order Regarding 

Duplication of Video Footage [#616] in Chang at 1.)  On March 26, 2010, Chang plaintiffs 

received the copies of the two VHS videocassettes duplicated by BEK TEK LLC, pursuant to the 

Court’s order. (See Notice of Production of Documents by the District of Columbia [#625] in 

Chang at 1.)24 

650. The two segments of video footage produced to the plaintiffs that contain footage 

recorded by the MPD on September 27, 2002, are labeled: 

1) “IMF/WTO Events 9/27/2002 ESU K. Boone, IA Faverio” 
(hereinafter “Video 1”) and 
 
2) “WTO/IMF 9/27/2002” (hereinafter “Video 2”). 
 

(Chang SM Exs. V1 and V2 respectively; see also Yates SM, Nov. 9, at 68:25-69:20.)  Video 1 

contains 55 minutes and 27 seconds of footage; Video 2 contains 44 minutes and 18 seconds of 

footage. (See Chang SM Exs. V1 and V2.)  

651. The District was not “able to locate any original recordings of video footage 

recorded by District or MPD personnel on September 27, 2002.” (Chang SM Ex. 18, at Request 

No. 27; Crane SM, Oct. 12 p.m., at 95:12-96:17.) 

652. Yates recorded most of the footage on Video 1, but there is some footage that was 

recorded by another individual and later inserted onto Video 1. (Yates SM, Nov. 9, at 71:03-14; 

                                                 

24 Several of these productions contained duplicative footage or footage not taken on September 27, 2002, or footage 
related to training.   
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141:08-25.)  Yates testified that Video 1 is not an identical copy of the original video recording 

that he created on September 27, 2002. (Id. at 101:09-13.) 

653. In reviewing the video, Yates confirmed that the time stamp on Video 1 jumps 

backward in time from 8:15 a.m. to 7:21 a.m.—where it then proceeds to play until 7:23 a.m., 

and then jumps forward in time to 8:15 a.m. (Yates SM, Nov. 9, at 73:03-74:23; see also Chang 

SM Ex. 23, with an excerpt of the relevant portion provided below.)  Yates also confirmed that 

the formatting for the time stamp changed within the video, indicating that different cameras 

filmed the different pieces of that footage. (Yates SM, Nov. 9, at 74:24-75:25; see also Chang 

SM Ex. 23, with an excerpt of the relevant portion provided below.) 

 

654. Yates was not able to explain how the video footage above appeared to contain 

footage from two different cameras and said that it looked like it was edited. (Yates SM, Nov. 9, 

at 76:01-14.) 
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655. Yates noted that Video 1 contains two different scenes recorded at the same time 

(7:23 a.m.) (Yates SM, Nov. 9, at 77:17-78:06; see screen shots of Video 1 below.)  Yates stated 

that he recorded the first image and does not know who recorded the second image, even though 

it appears on the tape that he believes he made. (Yates SM, Nov. 9, at 77:17-78:16; see also 

screen shots of Video 1 below.)   

656. Yates recorded the footage that appears on Video 1, starting at 17 minutes and 43 

seconds into the tape, from the south side of Pershing Park. (Yates SM, Nov. 9, at 78:17-79:13.)  

Yates testified that, based on the time stamps, the video jumps from 9:45 a.m. to 10:24 a.m. (Id. 

at 79:25-80:14; see also Chang SM Ex. 23, with an excerpt of the relevant portion provided 

below.) 

 

657. Yates testified that the gap was the result of him having turned his camera off and 

then back on, and that nothing occurred during the gap that he felt needed to be recorded. (Yates 

SM, Nov. 9, at 80:15-81:19.)  The District’s Rule 30(b)(6) deponent testified:  “Q. What did Mr. 

Yates tell you as to why there were gaps on the video footage he took?  A. He said initially it 

might have been a power issue, but he said he knows for a fact during the actual period of the 

Pershing Park arrests, he was distracted.  He was speaking to the people from Chicago, and he 
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said he wasn’t aware of, because there were no orders given, and he was not notified hey, start 

videotaping this.  So he was on a periphery of it, and wasn’t even aware until the arrests were 

way underway that anything had even occurred.  Q. Does that seem odd?  A. Well, considering 

the nature of demonstrations and the fact there are so many people, the crowds and the noise, it’s 

possible.  I don’t think it’s unusual that he would not be aware of it, unless somebody 

specifically directed him, hey, we need you to start videoing.  He could have very well been—

it’s easy to get distracted in that type of situation, I should say.” (Chang SM Ex. 90 at 108:20-

109:15.) 

658. Acevedo is “pretty sure” that he recorded some of the footage on Video 2, 

including footage taken at Vermont & K Streets in the District and footage near Pershing Park, 

because he can hear his voice on the recording and because of the height at which the footage 

was taken (Acevedo is significantly shorter in height than the other ESU members). (Acevedo 

SM, Nov. 10 a.m., at 55:08-58:19; 63:04-13.)  Acevedo also heard Sterling’s voice on Video 2. 

(Id. at 59:15-19.)  Acevedo stated that there is some video footage on Video 2 that he is not sure 

whether he recorded. (Id. at 69:06-70:01.) 

659. Britt recorded some of the footage on Video 2, but could not recall or identify the 

precise footage on Video 2 that he had recorded. (Britt SM, Nov. 10 p.m., at 6:02-05; 6:23-7:07.)  

Britt testified that he could hear his voice on Video 2 at various points. (Id. at 8:08-14.) 

660. Yates did not record any of the footage that appears on Video 2. (Yates SM, Nov. 

9, at 85:05-87:17.)  Yates confirmed that some of the footage on Video 2 includes a scene at the 

beginning of the recording where he exits a car. (Id. at 86:21-87:07.)  Yates stated that, based on 

the time stamps and his knowledge of the MPD’s practices with regard to video footage, the 
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footage on Video 2 was recorded using a Sony Model TRV310 or 320 Handycam. (Id. at 91:13-

92:14.) 

661. Video 2 contains footage of scenes inside Pershing Park that neither Acevedo nor 

Britt recalls recording. (Britt SM, Nov. 10 p.m., at 19:23-21:07; 22:19-23:01.) 

662. Video 2 contains a gap in the recording from 9:36 a.m. to 12:08 p.m. on 

September 27, 2002. (See Chang SM Ex. V2, with an excerpt of the relevant portion provided 

below.)   

 

663. Acevedo testified that he does not know whether Video 2 contains all of the 

footage that he recorded on September 27, 2002, because he could not “recollect everything that 

was on that tape.” (Acevedo SM, Nov. 10 a.m., at 66:24-67:14.)  Acevedo stated that, in order 

for him to make such a determination, he would need to see the original footage. (Id. at 67:21-

68:07.)  Similarly, Britt could not state whether all of the footage he had recorded existed on 

Video 2 because he could not recall everything he recorded. (Britt SM, Nov. 10 p.m., at 25:09-

24.) 

664. Britt could only identify approximately 18 minutes worth of footage on Video 2 

that appeared to be the footage he recorded on September 27, 2002. (Britt SM, Nov. 10 p.m., at 

5:04-13; 25:25-26:16.)  Britt stated:  “[I]t’s a very strong possibility that it is the case” that the 
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video footage produced by the District in this case is missing approximately 30 minutes of 

footage that Britt recorded on September 27, 2002. (Id. at 26:10-19.) 

665. Yates conceded that Video 2 contains two different pieces of footage from two 

different locations at the exact same time, suggesting that two videographers are responsible for 

different portions of the footage on Video 2. (Yates SM, Nov. 9, at 90:09-91:17; see also Chang 

SM Ex. 23, with an excerpt of the relevant portion provided below.)  Yates testified that the fact 

that both pieces of footage appeared on the same tape could only be the result of some type of 

editing. (Id. at 92:15-24.)  Acevedo stated that he became aware of this anomaly only when he 

was shown it during the Special Master hearings. (Acevedo SM, Nov. 10 a.m., at 72:15-24.) 

 

666. In reference to the screen shots above, District counsel stated:  “[T]hese are two 

different segments taken.  One is taken from the first half of the video, and the other is taken 

from the second half.  And clearly, it’s a compilation of two videos.” (Acevedo SM, Nov. 10 

a.m., at 71:20-72:05.)  In the District’s responses to plaintiff’s requests for admission, the 

District stated that it ”objects to the phrase ‘compilation of different video recordings’ as vague” 

and that “subject to and without waiving this objection, the District is without sufficient 

information to admit or deny that” Video 2 is a “compilation of different video recordings.” 

(Chang SM Ex. 101, No. 8.) 
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667. District counsel, upon questioning by the Special Master regarding how Video 2 

came into being, stated:  “[W]e believe that in addition to Detective Britt and Detective Acevedo 

and Sergeant Yates, that it’s possible that one other person was out there recording.” (Acevedo 

SM, Nov. 10 a.m., at 78:06-79:07.) 

668. Acevedo stated that it was the policy of the ESU not to combine video from two 

different sources onto a single subsequent copy “unless it’s requested by the judge or 

somebody.” (Acevedo SM, Nov. 10 a.m., at 75:25-76:10.) 

669. Yates also confirmed that Video 2 contains a non-linear time progression, as the 

time stamps on the video jump back in time from 8:31 a.m. on September 27, 2002, to 12:36 

p.m. on September 26, 2002, followed by a blue screen, and then jump forward in time to 7:50 

a.m. on September 27, 2002. (Yates SM, Nov. 9, at 93:15-95:08; see also Chang SM Ex. 23, with 

an excerpt of the relevant portion provided below.)  Yates confirmed that this time-jumping on 

the footage was not possible unless someone edited the footage or if “multiple tapes [were] 

added to one VHS.” (Id. at 95:09-21.)  Britt agreed that this footage was “odd if it’s one 

videotape,” and that it was probably edited. (Britt SM, Nov. 10 p.m., at 23:22-24:14.) 
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670. Video 2 contains a scene, at approximately nine minutes into the recording, that 

shows Ramsey, Fitzgerald, and an individual Britt believes is Jordan conferring with one 

another. (Chang SM Ex. V2; see also Britt SM, Nov. 10 p.m., at 10:01-11:10.)  Britt noted that 

he made an effort, when recording footage, to “make sure that [he] got [Ramsey] and all the 

other officials along with everything else” that was occurring. (Britt SM, Nov. 10 p.m., at 13:02-

07.) 

671. Koger believes that he viewed the video footage before he produced it and that the 

tapes contained “snippets” of recordings rather than one continuous recording. (Koger SM, Oct. 

18 a.m., at 111:04-12.)  Koger stated that he assumed this was the result of people having turned 

the camera on and off. (Koger SM, Oct. 18 a.m., at 111:23-112:03.) 
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672. Koger stated that he may have been informed by current counsel for the District 

of Columbia that the tapes produced to the plaintiffs were edited. (Koger SM, Oct. 18 p.m., at 

79:21-80:10.) 

673. Yates testified that on one occasion, sometime after the arrests, he met with Harris 

and viewed video footage that he recognized as the footage he had recorded on September 27, 

2002, but he did not believe he viewed the “entire tape.” (Yates SM, Nov. 9, at 26:16-27:10.)  

Sometime later, Yates met with Pressley and Frost and viewed another videotape, also 

containing footage he had recorded on September 27, 2002. (Id. at 27:21-28:11; 29:18-30:04.)  

According to Yates, the tape contained footage that he had not recorded. (Id. at 28:12-18.) 

674. Costas purchased the video equipment that would be used by individual police 

officers deployed in the field for a specific event. (Costas SM, Oct. 13 p.m., at 17:05-11.)  Costas 

testified that the video cameras were called “ENG” cameras and were similar, in terms of 

quality, to what a television station would use. (Id. at 17:10-13.) 

675. Crisafulli did not have any information that could explain the gaps in the ESU 

tapes that were provided to the plaintiffs. (Crisafulli SM, Oct. 13 a.m., at 127:08-20.)  

F. The District’s Search for Relevant Video Footage 

676. Yates testified that, prior to his retirement, nobody asked him to search for or 

locate the original video footage he recorded on September 27, 2002. (Yates SM, Nov. 9, at 

57:03-12.) 

677. Gaffigan does not recall whether Harris, Ryan, or any other attorney asked him 

for video footage from September 27, 2002, but stated that if he had received such a request, “the 

tapes would have been turned over to Mr. Harris or Mr. Ryan without—without hesitation.” 

(Gaffigan SM, Oct. 15, at 64:25-65:11; 66:05-11.)  Gaffigan stated that Harris and Ryan were 
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aware of the materials in Gaffigan’s possession and that he would have given them whatever 

they needed. (Gaffigan SM, Oct. 15, at 105:11-17; 107:14-25.) 

678. Gaffigan stated that the only things in the custody of the command center, of 

which he oversaw, that would typically be relevant was the “electronic running resume” and “all 

videos associated with the event.” (Gaffigan SM, Oct. 15, at 106:12-18.) 

679. Harris stated that he received copies of tapes from the video surveillance unit, and 

not the originals because he only asked for copies. (Harris SM, Oct. 18 a.m., at 36:19-37:04.)  He 

further testified that he had no way of knowing whether he received copies or the originals. (Id.) 

680. On December 4, 2002, Costas sent an email to Sue Fitzgerald: 

[T]he only other places there could be tapes or recordings done 
prior to this are if Junior has on his hard drives (DVD recorders), 
the Training Academy, Mr. Hardy, (spreadsheet below) and the 
Helo unit which just has the one I spoke to you about.  He also 
overwrites on 3 others.  Probably ask Steve for permission to 
instruct each of the people to destroy.  No reason I know to keep 
them.  Also the Media Unit tapes regularly (not for transmission to 
the JOCC) all large events.  What to do? 
 

(Chang SM Ex. 43; see also Costas SM, Oct. 13 p.m., at 69:20-71:05.)  The spreadsheet attached 

to the email indicates that there were 90 tapes recorded in 2002. (Chang SM Ex. 43; see also 

Costas SM, Oct. 13 p.m., at 71:07-25.)  

681. Costas (or a member of his firm) requested “[d]elivery of all IMF tapes from FY 

2000 (8 tapes) and FY 2002 (84 tapes).” (Chang SM Ex. 44.)  The “number of IMF/WB 

demonstration tapes” for 2002 was 85. (Chang SM Ex. 5.) 

682. Koger stated that, other than requesting video footage from the OGC, he took “no 

other efforts” to assure himself that all of the recordings made on September 27, 2002, were 

located and produced. (Koger SM, Oct. 18 p.m., at 79:08-13.) 

L. The District’s Assertions Regarding Video Footage 
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683. In his testimony before the Special Master, Crane said that his previous 

deposition testimony, in which he stated that Yates filmed the events on September 27, 2002, 

was incorrect. (Crane SM, Oct. 12 p.m., at 128:24-129:10.) 

684. On February 19, 2009, District counsel requested that Chang counsel identify the 

videotapes containing anomalies and gaps in recording, as “[t]he District would like to review 

the originals in order to provide testimony on the condition of duplicate tapes.” 

685. On September 11, 2009, Efros stated:  “[Video 1 and Video 2] were taped by 

Yates” and that “there exists no video taken by persons assigned to the ESU other than . . . Yates, 

Acevedo, Lewis, and Sterling.  Moreover, we have not identified any video that was not taken by 

Yates.” (Chang SM Ex. 104.)  During the Special Master hearings, the District stipulated that 

this statement was incorrect. (Britt SM, Nov. 10 a.m., at 93:07-94:21.) 

686. On October 27, 2009, Pressley emailed Chang counsel and stated:  “[Y]ou already 

have been told multiple times that 3 of the 4 witnesses from the [ESU] whose depositions have 

been noticed took no footage and no still photographs on the day in question.” (Chang SM Ex. 

103.) 

687. On February 23, 2010, Valentine told Judge Sullivan:  

We do know we produced a compilation videotape, and so, you 
know, anybody just looking at it, even without technical expertise, 
will see that there are segments of different tapes in what they 
thought was a continuous running tape.  So, if it’s not a continuous 
running tape, where is the original?  Where are the originals?  
Well, that’s a legitimate objection to raise.  We think we can 
answer that issue by just producing those originals, and again, 
that’s assuming we never produced them in the first place. 
 

(Tr. of Feb. 23, 2010 Hearing at 41:22-42:06.)  In the same hearing, Pressley stated:  “Where 

videotapes are concerned, we have always stated that originals have been preserved.” (Id. at 
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58:24-25.)  Pressley further stated:  “What we additionally have in our possession is the original 

for the footage that was taken by the [ESU].” (Id. at 60:07-09.)  

688. On February 24, 2010, District counsel admitted to Chang counsel that the video 

footage on the DVD produced by the District contained anomalies and apparent editing but 

stated affirmatively that the VHS tapes, in the District’s possession, did not contain the same 

anomalies and apparent editing. (Chang Plaintiffs’ Response to Declarations of Monique 

Pressley and George Valentine and Request for Special Master Examination of the Same [#728] 

in Chang.)  Based on this representation, Chang counsel compared the District-produced DVD 

footage with the District-produced VHS footage and found that the same anomalies existed on 

both. (Id.)  

689. On March 2, 2010, in a hearing before Judge Sullivan, Pressley indicated that the 

District was in possession of the original video footage:  “The District does not object to 

obtaining a neutral uninvolved expert to take the two original tapes, make a copy of them safely, 

[and] give a set to Plaintiffs.” (Tr. of Mar. 2, 2010 Hearing at 48.)  The Court gave the parties 

two days to agree on an expert to forensically copy the original video footage in the District’s 

possession. (Id. at 53.) 

690. Following the March 2, 2010, hearing, Chang counsel emailed District counsel 

and proposed various experts to forensically copy the original video footage.   

691. On March 4, 2010, in the midst of the parties conferring regarding a proposed 

order for the forensic copying that was to be submitted to the Court, Pressley stated:  “The video 

footage in the possession of OAG labeled by MPD ESU and marked original is the 1st 

generation copy provided by ESU in the litigation 7 years ago.  Mr. Yates confirmed for me 

today that footage was being recorded on mini-cassettes in 2002.  He is unsure what happened to 
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the original mini-cassette and ESU has stated previously that there are no tapes (full-size or mini) 

in their library of tapes for 9/27/02.” (Motion to Compel Production of Litigation Hold Letters 

[#617-2] in Chang at 2.)  

692. On March 26, 2010, the District, in response to requests for admissions submitted 

by the Chang plaintiffs, denied that it failed to preserve the video recordings of events that 

occurred at Pershing Park on September 27, 2002, or that it destroyed them. (Chang SM (2012) 

Ex. 40 at 6.)  

693. On June 18, 2010, in its responses to plaintiffs’ requests for admissions, the 

District stated that, in addition to Yates, Acevedo and Britt recorded video footage for the MPD 

on September 27, 2002. (Chang SM Ex. 18 at Nos. 13, 15.)  The District also admitted that it has 

“has not yet been able to locate any original recordings of video footage recorded by the District 

or MPD personnel on September 27, 2002.” (Id. at Nos. 25, 27-28.) 

694. On November 17, 2010, Judge Facciola directed Pressley and Valentine to submit 

declarations to the Court addressing previous representations that they had made to Judge 

Sullivan pertaining to the District’s possession of original video footage related to this matter. 

(See Minute Order dated November 17, 2010.) 

695. On November 29, 2010, the District filed the declarations of Pressley and 

Valentine. (See Declaration of Monique Daniel Pressley [#723] in Chang; Declaration of George 

C. Valentine [#724] in Chang.)  In her declaration, Pressley asserted that her numerous 

comments, made during the February 23, 2010 and March 2, 2010 status conferences before 

Judge Sullivan regarding the District’s possession of original video footage, were “mistaken.” 

[#723] at 2.  In his declaration, Valentine’s blames his inaccurate statements during the February 
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23, 2010 status conference on information he received from his subordinates, including Pressley. 

[#724] at 2.  

 

 

 

 

 

 

            
     JOHN M. FACCIOLA 
     UNITED STATES MAGISTRATE JUDGE 
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