
Setting the Record Straight: AP's Misleading Article on the 
Proposed Changes to the Attorney General’s Guidelines 

 
Associated Press asserts: “Currently, the FBI must have evidence or 
allegations of wrongdoing before opening an investigation of U.S. citizens 
or legal residents from other countries. The new policy could let agents 
start investigating after building a profile of traits that, taken together, were 
deemed suspicious.” ("Justice delays new rules on terror investigations," 
Associated Press, 8/22/08)  
 

! Since 2003, the FBI has had the ability to conduct a threat assessment, 
which allows agents to proactively consider a threat or risk prior to 
opening a preliminary investigation. Similarly, the general crimes 
guidelines in place since 2002 have allowed agents to use a range of 
techniques prior to opening a preliminary investigation.  

 
! The draft consolidated guidelines currently under consideration by the 

Justice Department maintain this category of activity – now simply called 
assessments. Thus, the standard in these guidelines for opening a 
preliminary investigation of a U.S. citizen has not changed. The 
changes made have been to ensure that the same types of tools are 
available at the assessment level regardless of whether the assessment is 
of criminal activity, a threat to the national security, or collection of foreign 
intelligence. The attorney general's guidance on the use of race, as well 
as our traditional respect for the exercise of First Amendment and other 
legal rights, will apply in full force to assessments and predicated 
investigations. 

 
! The Department of Justice has long been concerned about the use of race 

or ethnicity in investigations.  But it is simply not responsible to say that 
race may never be taken into account when conducting an investigation.  
The reality is that a number of criminal and terror groups have very strong 
ethnic associations (e.g., the IRA was Irish, La Cosa Nostra is Italian; 
Hizbollah is largely Lebanese).  If the FBI is charged with knowing whether 
there are elements of such groups present and operating within the United 
States, it cannot ignore those ethnic connections, any more than it would 
ignore the identification of a bank robber as a short white male when trying 
to solve the bank robbery.  Nevertheless, the Department is sensitive to 
the fact that transitioning the FBI into an intelligence-driven organization 
that seeks proactively to identify potential threats must be done carefully: 
while most members of a terror group may be of a particular ethnic 
background that does not mean most people of that ethnic background 
are members of the terror group.  

 
! The FBI has long had the authority to collect intelligence in the United 

States, by statute and by executive order. The guidelines will include 



robust and effective oversight measures involving many Department of 
Justice and FBI components, which have been adopted to ensure that all 
Bureau activities are conducted in a way that is consistent with these laws 
and policies. 

 
! Finally, these proposed changes reflect precisely what we asked of the 

FBI after September 11, 2001. The terrorists who attacked us on that day 
did so from within the United States; and it is for that reason that the clear-
eyed and bipartisan 9/11 Commission, the Silberman-Robb Commission, 
and the Joint Congressional Inquiry into Intelligence Community Activities 
each concluded that the FBI had to become more nimble and effective at 
collecting and analyzing intelligence.   
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IN THE MESSAGE OR CALL THE OFFICE OF PUBLIC AFFAIRS AT 202-514-2007. 


